
A Short . History of Peruvian Criminal 
Procedure and lnstitutions 

By H. H. A. COOPER 

The history of Peru's criminal procedure and institutions 
may be considered most conveniently by reference to four dis­
tinct periods , the Pre-Hispanic; the years of Spanish domina- . 
tion; the Declaration of the Republic, 1821, until the close of 
the century; and the beginning of the present century to date. 
These divisions, though arbitrary as is ever the case when the 
continuous unfolding of the historie process is artificially adap­
ted to sorne scheme of narration, have been made partly on 
account of the general events of Peru's history, but more parti­
cularly by reference to the characteristics of the institutions 
and procedures themselves. Each period has its own special 
interest for the historian and jurist and each is sufficiently dis­
tinct to stand upon its own for the purposes of study. Each has 
a useful contribution to make to a general understanding of the 
evolution of law and order. 

The Pre-Hispanic Period 

Of the Iaws and institutions of those peoples who ancientl y 
inhabited the territory comprised in the m?der_n state of Peru , 
the materials at our disposal allow u? t~ wnte httle_ of value re­
lating to the period prior to the begmnmg of the frfteenth cen­
tury. (1) That considerable empires , ~uch as th~t of the Chimu , 
existed we know from the archaelogrcal remams. That there 
existed, too, a well organised society and cor:isiderable order is 
implicit in the extent and nature of such rums as Chan Ch an 
in northem Peru. There is nothing , ~owever, upen which may 
be based more than the flimsiest conJectures as to the way in 

(1) SEE, "Hlstor1a del Derecho Peruano " , Jor ge BASADRE , Ed!tor!aJ. Antena Lima 
1937, at pe.ges 71/72 . Compare, "Derecho Procesal Penal; parte general " , LU1s del 'vALLE 
RANDICH, L!m.a, 1968, at page 29. 
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, whi~h order was anciently maintained in the pre-columbian po­
litical agrupations. (2) The interest of this period of study líes in 
what can be deduced, from the scant materials at our disposal, 
with respect to the century prior to the arrival of the Spanish 
Conquerors in 1532. · 

Reference to any general history of the Incaic period re­
veals at once the difficulties which face the historian. (3) The 
Incas, to whom writing appears to have been unknown , ( 4) 
have left us no reliable account of their origins and much of 
their history, despite the patient and dedicated efforts of specia­
list researchers, remains a mystery. Y et slender though the evi­
dence is, there is much of importance in the history of this 
great people whose domain once extended from modern Quito 
to where the great forests of southern Chile begin. On the esta­
blished facts a number of ·useful observations can be made per­
tinent to the present theme. 

The conquest of the Incas was rapid and effeqive. (5) It 
follows that two problems . were of importan ce from the point 

·12) Referring to the representatlonal Moche (pre-Inca) pottery, Dr. MASON wrt­
tes: "Strict authority is also shown by efflgles of persons who have evldently undergone 
punlshment, such as mutllation, or scenes depictlng execution or stonln g". The Ancient 
Olvlllsatlons of Peru, J. AL'.DEN MASON, Penguln, London, 1961 at page 74 . Perhaps the 
most that may be safely ventured as to the period prior to the general Inca domlnation 
is that prlvate vengeance had been superseded a.nd that tria! and punishment had become 
a publlc functlon. See Handbook of South American Ind.lans, Vol. II, Rafael LARCO 
HOYLE, p . 168. 

(3) The problem for the more speclallsed historian is neatly put by Dr. Sally FALK 
MOORE : "Ultimately, all knowledge of the Inca emplre derives from a r ather ambiguous 
lot of 16th and 17th century manuscripts . As a consequence of inconsistency, plagtarlsm 
and lncompleteness in these documenta , m.any llbertle s can be taken In describing the 
Inca culture . Evldence ca n be found to support preclsely opposite theories. It Is a case 
In Which the scholar can be all too much the master of his m ate rial" . Power and Pro­
perty 1n Inca Peru, Columbia University Press, New York, 1958, a1l page 6. The only sa.re 
course Is to make an Individual appreciation of each of the relev a.nt primary materials 
by reference to the particular purpose in mlnd, being appropriately gu.lded by the works 
of those who have made a main study of the general valldity of these old authorities and 
In particUlar of the chronicles of the discovery and conquest. Two points are worthy o! 
note, namely that the oldest authorities are not necessarlly the best and that those 
Which may tell thelr story with considerable accuracy in connection with sorne matters are 
of llttle value in connection with others. For the purposes of this study much reliance 
has been Placed upon the Relación of Fernando de SANTILLAN . A lawyer concerned with 
proce ss and institutlons who reads this account cannot fall to be impressed with the fe.et 
tbe.t thi s Chronicler was not merely a shrewd and knowledgeable lawyer, but that he knew 
preclsely what he was seekin g in thls field . 

<4) The question whether the Incas ever attalned anythlng approachlng a perma­
nent expresston of the spoken word is very controversia!. An excellent summary of the 
;~ious points of view Is to be found at p . 103/ 135, .. Fuentes Históricas Peruanas", Raúl 

RRAS BARRENECHEA, MEJIA BACA y VILLANUEV A, Lima, 1954 . 
<5l The Pertod of Inca expanslon !asted a llttle over a hundred. yea.rs. SEE "Ha.n­

dbook of South Amertcan Indiana " , Vol. II, pages 204/ 208. Ali the early Chronicles testlfy 
to th e 0rd erly government existlng throughout the Empire at the time ot the arrlva.I of 
tbe Spaniards . 
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of view of good government; the rapid reduction of the conque­
red peoples and their subordination to the Inca's will; and the 
subsequent maintenance of law and order by means of the en­
forcement of sorne sort of criminal law. The Incas have this 
in common with the Norman invaders of England: that they 
were primarily administrators rather than law givers; that the 
separation of powers and functions was unknown to them; that 
government was conceived of as generated by and radiating from 
a strong central source ; that local organisation was permitted 
to subsist provided it couJd be adapted to the needs and aims 
of the central government; that control was exercised by means 
of travelling officials armed with the Royal authority; that law 
and order and the system of tribute were closely linked. Per­
haps the most important feature of the Inca systerp. from the 
present point of view is its despotic nature. ( 6) \Vith this cen­
tral fact in mind, a number of definite assertions can be made 
concerning penal procedure and institutions. 

(1) There existed no regular hierarchy of courts , either 
central or local. (7) Insofar as any functioning jurisdiction had 
existed among the subjugated peoples this seems simply to ha­
ve been taken over, subject to the over-riding powers of the cen­
tral authority, exercised through its travelling inspectors. (8) In 
carefully allotted measure , certain officials wielded . the jurisdic-

(6) This is a general and wldely h eld verdlct . " The Inc a. government was an un­
quallfled despoti sm deri vlng its pow er in theory from the superna.tur al belngs tha.t wa.t ­
ched over the Em.peror and 1n fact f<rom the mill t ary force whlch he controll ed" . John 
HOWLAND ROWE, "Handbook of South Am eri can India.ns ", Vol. II , a t page 273. "The 
government of Peru was a despoti sm , m.lld in lts chara.cter , but in lts form a pure and 
unmitigated despotlsm", Hlstory Of the Conque st of Peru " Willlam H. PRESCOTT . BURT 
& Co., New York, Vol. I, at p . 41. See a lso BASADRE , op . cit . supra at note 1, page 187. 

(7) See MOORE, op . cit., supr a a t note 3, p . 117. The rather f anclful jud icia l fra ­
mework postul a ted by Dr. Horaclo URT EAGA ca.nnot be support ed on the authori t le s cit ed. 
SEE, "La orga nización judicial en el Impe r io de los Incas y en la Coloni a" , Lib reria Gll, 
Lima , 1938. It Is also noteworthy that there were no regul arly held sesslons : MOORE , p . 
121. 

(8) Thls offlclal was the Tucuyricuc, wbl ch tbe early Spanish wrlte rs cor rectly de­
slgnated by reference to their own practlc es, Veedor or one having a gen eral overs lght 
of m atters . The functlons ascrlb ed to thl s offlci al are, howe ver, somewhat dlffl cult to 
disentangle from the early accounts due to a llngulstlc confu sion wl t h the t itle used to 
describe a provincial governor. See MOORE , op . cit., supra, note 3, P , 115 and Handbook 
of south American India.ns , Vol. II, p . 264, note 19. The doubts as to the exa ct funct !ons 
of the Tucuyricuc on the part of the ea rly Spanlsh jurlsts are preclsel y exp ressed by Li­
cenciado Francisco FALCON: "También hablan otros juec es que llama ban Tucuir lcoc que 
quiere decir todo lo mira o veedores y eran de fuer a de la provinci a ; entendí an en los 
negocios d e la justicia , unas veces juntam ente con los hunos Y curacas Y otr as veces sln 
ellos; no se puede entender en qu e casos b abia estas dos difer enci as, ni si era con orden 
o acaso. Los cuales eran como jueces de comi sión ° pesqul sador es o más p ropiam ente 
visitadores . .. " . "Dafi.os que se hacen a los Indios", Los Pequefíos Grandes llbros de His ­
toria Americana, Tomo X, Serie I, Lim a , 1946, pages 135/ 6. ' 
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tion, civil and crimiD:al, appropriate to their rank. There were 
accordingly no regular judicial sessions, but rather the ad hoc 
excercise of this jurisdiction as the need for it arase. 

(2-) All power flow~d from the Inca and his word was 
law. (9) Ali judges held their appointments at the Inca's plea­
sure and the offices were not hereditary. Given the absolute na­
ture of this power and the caprices of the ruler, standardized 
procedure as such was non-existen t. ( 10) Ritual and formalism 
are in evidence in legal proceedings, but fixed ceremonial rites 
for the trial of causes are not in evidence ( 11) and it seems pos­
sible to advance the view that the judge of causes was not bound 
in any way save that his actions must not have been such as to 
displease the Inca. Trial and judgment constituted the most 
nak;ed acts of unfettered authority, within the limits which had 
been accorded the official concemed. 

(3) There is no evidence whatsoever of even an emergent 
legal profession. ( 12) The modern Quechua language, as well 

(9) The theory µpon whlch the Inca dellctual structure rested wa s not so much 
that the doln g of a particular forbldden act brought punl shment in lts traln as that the 
breaktng o,f the Inca's command not to do that pa rticular thin g carried wlth it the ine­
vitabillty of punlshment. See "Derecho Penal An gentlno", Sebastián SOLER , Tipográ­
fica Editora ATgentlna, Buenos Aires, 1951, Vol. I, at p. 96 citln g Garcilaso d e la VEGA. 

(10) See "Relación del origen , descendenci a, politi ca y gobierno de los Incas" Li­
cenciado Fernando de SANTILLAN, "Tres Relaciones de Antlguedades P eruana", Ed . Mar­
cos JIMENEZ DE ESPADA , Editori al Guarania, Paraguay , 1950, p . 51, · p ara 12. 

(11) Tbe notable absence of rormallsm in crÍmlnaI proce edin gs is r eveallng of not 
merely the factors of soci a l and cultural development , but more importantly the ob­
Jecti ves or Clrim1nal inve sttgatlon and disposal . Tria! was d eslgned to elictt, as exp editio­
usly as posslble, the facts of the matter. At times it was convenient to appeal to supers­
tlttous usage s , but only in so far as these ass isted in reve aling the facts . Superstitlon 
anct ritual were never an end in themselves and the flexible n a tura of the proceedlngs 
reveals thelr true nature. 

(12) Tbis is stated with varying degree s of empha sls by a number of wt·lters, who 
have studled the Inca le gal syst em . See far ex ample , MOORE, op . cit ., supra at note 3, 
p . l20 ; Histori a del Derecho Proc esa l en el Perú " , Percy MACLEAN ESTENOS, Revista de 
Derecho Proces al, Buenos Aires, 1945, NQ 2 at p. 24; URTEAGA, op . cit. supra at note 7, p . 
29, citando Pedro de CORDOVA y MEXIA. Certalnly the Chronicles are sllent as to the 
extstence of anythlng In the nature of a lawyerly class and it!i existence would not have 
escaped the notlce of Femando de SANTILLAN, who especl a lly comments In favour a ble 
tenn s on the absence of "letirados " and "procuradores". Furth ermore those aUJthors whose 
Writ lngs contaln an abundance of Quechua do not supply a term even remotely suggestlve 
of ª counsellor In legal proceedlngs . Nevertheless, it 1s notewÓrthy that the earúest Que­
chua vocabuiary, tha t of Fray Domingo de SANTO TOMAS, (who, lncldentally , instructed 
Cleza de LEON In the Jangua ge) , contains a number of indi genous words for lawyer and 
lawyerly functtons . Tbese are not contalned in the la ter work of Diego GONZALEZ HOL­
GUIN, but one Villapuc, is to be found In the near contempor ary comp!latlon of Diego 
de Torres Rubio . Fray DOMINGO gives a verb, Villani, meaning In Spanlsh, informar. 
(In reallty the verb is not an tnftnlttve form, but a flrst person singular) . There does 
not seem, howe ver, to have been any functlonary who , on the Chronicle accounts, would 
have fulfllled the duti es comprehended by the term . An even more curious term is 
Llacta chapac, Which Fray DOMINGO translate¡¡ as "abogado del pueblo". The notion ot 
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as the ancient glossaries, preser ves a number of words which gi­
v-e sorne indication of those offices and professions then exis­
ting. The notion of argument in the face of accusation and trial 
is unknown ( 13) and the pleader or leamed counsel is notably 
absent. 

( 4) Absent, too , is any notion of appeal to higher autho­
rity . (14). This is perfectly consistent with the authoritarian 
nature of the regime, the according of a particular function to 
those officials who wielded criminal jurisdiction and the gene­
ral nature of the Inca system of government. The ·Inca require­
ment of submission left little room for doubts and the requi­
rement of obedience , that became ingrained to the point where 
it left an indelible mark upon future generations, (15) would 
have been inconsistent with the delays inherent in the review 
of causes or a challenge to duly appointed Royal officials. ( 16) 

(5) All criminal proceedings were necessarily oral and 
seem to have been in public. (17) Torture was a regular pre-

doing something for or on behalf of a collective entity is impllcit in thls term, but again 
it is cll!ficult to divine what this o!fice might have been 1n the a bsence o! descriptive 
evidence from other sources. These terms would, however, seem to have a direct, unadul­
terated !reference to Inc a ic lnstitutions and it is worth recalllng the co=ent of Raúl 
Porras Barr enechea on Fray DOMINGO 'S work: "En él hay todav!a muy pocos ap ortes de 
ori gen espafiol u occidental' . 

(13) Given the absol utlst nature of the Inc a rule this is hai::dly surpris!ng as 1t 
would have admitted of a wholly un acceptable challenge to the cardinal pr!nciple o! 
authority. What is perh aps more worthy of !remark!ng is tha.t the ·Chronicles an d even 
the folk traditions are sllent as to anything 1n the nature of lntercession even on a fami­
ly basls . 

(14) The suggestion to the contrary of Dr. Horac1o URTEAGA cannot be acc epted : 
"El Imperio Incaico", Librerl a Gil, Lima, 1931, at pages 208/ 209. The correct posltlon 
seems to be that stated by Garcilaso de la VEGA: Comentarios Real es, Vol. I, p. 93, Emecé 
Editores, Buen¡,,s Al!res, 1945. The dist!nction must be drawn betwe en appeal and what 
amounted to regular adm!nÍstrative review . The p ers on tried h ad neither right nor pr!­
vilege to look elsewhere for alteration of his sentence, but an onus lay upon the judge 
not to exceed the bounds of his author1ty upon p-a!n of himSelf sufferin g the Inca 's dis­
pleasure . There were hlgh officials whose duity it was to see that such lrregular1ties did 
not occur or to punlsh those which did . See note 19. See , aiso the Second Part of the 
Chron1cles o! Peru, Pedro de CIEZA DE LEON, trans. Clements R. MARKHAM, Haklyut 
Society, London 1883 at page 55 : "Certaln Orejones were sent as Judges , but only wlth 
powers to !nspect the provlnces and glve notice to the inhabit ants that lf any felt aggrt ­
eved he was to state his complaints in ord er that the officer who had done hlm injury 
might be punished". 

(15) No more striking testimony of this habit of obed ience can be offered tha.n the 
!aithful compllance with the orders of Atahualpa, notwithstandin g his lnc arceratlon by 
the Spaniards. Desp1te hts ' ci.rcumstances he was falthtully attended by his retinue and 

' 1·eceived the fearful homage of even the h!ghest of bis captains. See, for example, "Rela­
ción del descubrimiento y conquista de los reinos del Perú ", P edro Plzarro, Editorial Fu­
turo, Buenos Aires, 1944 at p . 61. The awe lnsplrlng, well-known journey of Hernando P1-
zarro was accompllshed less by mlllt ary prowess tban in rellance upon thls unqu estioning 
obedience to the Inca 's word. 

(16) See GARCILASO DE LA VEGA , op. cit ., supra at not e 14, Vol. I , p . 92. 
(17) This ought not to be taken as having any modern doctrin a l significance such 
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trial proceeding and something in the nature of the ordeal may 
have existed, though it is likely that the latter was for the pur­
pose of extracting concealed information rather than as a means 
of proof. (18) ~--~-·-·. 

· · (6) No record of the nature and content of criminal pro-
ceedings seems to have been maintained . In important cases, 
the tunctionary concerned with the administration of justice 
would no doubt give an oral account of his proceedings to the 
Inca or his Council. ( 19) The Qui pus with their m athematical, 
significance can have had little direct relation to penal procee­
dings (20) orto have sufficed for controlling their development 
by way of a system of precedent. (21) 

(7) A definite body of substantive law existed with appro­
priate penalties attaching to certain offences. (22) The offici als 
as that whlch colours the tradltlon a1 prl de ln the open n atur e of crlminal pro ceedln gs, 
as a gener al mat ter , und er th e Co=on Law. Proc eedln gs wer e h eld ln publlc because , 
con slstent wlth the obJectl ves of Inca rule , Jus tice was more effectlvely dlsp en sed ln that 
way and lts m anlfestatlons h ad an educatl ve effect upon a p eopl e who se Iaws, beln g ex­
clusl vely Judge-made, had no other means o! co=unl ca tlon othe r than exampl e. There 
seems to h ave been no rule that proc eedln gs had to be h eld at an y particula r tim e of day 
or ln any particul ar place and the Inca seems to have h eld audl ence as h e p!e ase d . Cle­
za de LEON, op . clt ., supr a a t note 14, p . 183. 

(18) COMPAREJ, " El der echo pena l de los Incas" , Víctor MOD ESTO VILLAVICENCIO, 
Revista de Derecho Penal , Buenos Aires, No. 1, 1946 at page 41. Thls Is base d sub stan­
t la lly on Huam án POMK DE AYALA. Thls Jatter au thor do es su ggest someth1n g ln the 
natu re o! the aceptance o! the m!raculous by way o! proor and the clrcums­
tan ces of the retallln g of th1s curlo slty make tt unllk ely that it la 
elther lnventlon or the prod u ct of allen leamlng . However, the gener al expedltlon o! 
Inca Justlc e would seem to tell aga lnst su ch prac t lces sav e 1n the most exceptlon al o! 
cases. See, also, c m zA DE LEON, op . clt .• supr a, at note 14, p. 74 : "'I! an y ene denled 
the accu sat lon , lt was sald those serpen ts would do hlm no harm, but tha t lf he lled they 
would kl!l hlm ; and thls they held and kept for cer ta in" . 

(19) Or to t he In cas speclal vislto rs . SEE: "Relac ión d el ori gen y gobierno que los 
In cas tuvieron" (1608). Colección de libro s y documento s referent es a la. m stor la del 
Perú , Segun da Serle. Tomo ID at page 68. "'En viaba el In ga cad a a fio sus visitadores, 
para saber sl los defecto s eran cast igados, para ver como lo h acía n sus cocrlcoc s y gob er­
nadores y estos visita dores Jo h a.clan · muy bien y con mucha fld e lldad y sln sobornos, por­
que el que resclbla al go y el que lo daba , era m u y castig ado del Inga•·. 

(20) The use of the Qulpu as a mn emonlc device h as been extensl vely canv assed . 
The ear ller Chron lclers were wttness to sorne prodl glous fea ts of memory in which the 
Quipu camayocs demons tra ted their abllit y to recall not merely r elatlo ns of math ematlc al 
slgnlf lcanc e, but oth ers • quit e unr elated to any num erical fac tor . The se ess ays , how ever, 
depended u pon the pers on al memor y of t he man age r of thl s lnstrum ent of recoll ect lon 
rather than anythln g lntrlnslc to the qulpus th emse lves. See Raúl PORRAS BARRENE­
CHEA, op. clt ., supra at note 4, p. 117/ 135. In ene lmportant r esp ect, h owever , the Qulpu 
reco rds Played an lmport ant and known part in the cr1min a l proce ss. The a.nnua.l census , 
Whlch recorded the deaths throu ghout the land t hat the t a.x tribute mlght b e adJust ed 
acco rdl ngly WOuld nece ssa rily show those who had been executed by judlcla.I order . See 
also, " La Vida Cot idiana en el tiempo de los último s Inca s" , Louls Baudln, Libr erí a. Hs.t-
ch ette, Bueno s Aires, 1955 at pages 122/ 123. · 

<21 l Althou gh lt Is sometlmes suggested that qulpu records of · laws a.nd dec1ded 
cases were malnt alned ln sorne form of cent ral archi ve a t Cuzco , lt is Uinllk ely tha t such 
a clrcumstance would have esca ped th e eagle eye of F ernando de SANTILAN . 

(22) On the se, see generally, the gra.phic work of Huam.án POMA DE AYALA, "Nue-
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administering justice must have known of these and their no­
toriety, even into following times, suggests not only their cus­
tomary nature, but the uniformity of their application through­
out the Inca's dominions. (23) 

(8) There is an entire absence of any popular element 
either in the creation of law or in its administration. Moreover, 
and this is clearly borne out by that period for which we have 
the strongest evidence namely that immediately before the Spa­
nish conquest, there is neither devolution of jurisdiction to po­
pular organs nor that specialization of functions which one finds 
in developing societies. The habit of obedience was not mere­
ly ingrained by the time of the Spanish arrival; it had becd­
me institutionalized to the point of serving as a necessary ad­
junct to the nation's trial procedures. Although there existed 
the most intricate organisation for tax, military and other so­
cio-economic purposes based upon a decimal system, there is 
nothing comparable to the English frankpledge or the crimi­
nal responsibility of the Hundred. (24) It can only be assu­
med that it was not necessary or inconsistent with Inca penal 
policy. The Inca design for the keeping of the peace rested 
upon a unique policing of the officials themselves, to whom the 
responsibility was allotted in carefully apportioned degree, for 
the maintenance of law and order. 

(9) The Incaic administration of criminal justice was fran­
kly discriminatory as to persons. Persons were tried according 

va corónlca y Buen Gobierno ", Instltut D 'Ethnolo gle, Parls, 1936, a t pages 301/ 314. See 
also, th e suppo sed Blas Valera , an a ccount upon whlch Garcilaso de la VEGA placed much 
re llance, "Relac ión de las costumb res anti guas de los natur ales del Perú" en Tres Rela ­
cion es Peruanas, p ages 183/ 185. Wlth a Jurl st 's touch, Licenciado Femando de SANTI­
LLAN prob ably reac h es the tru t h wh en he state s : "Las penas de los que Iban contr a, es­
t as cosas que el Inga tenia orden adas y pue stos para su goblern .o, Y tambi én la de los que 
come t ían cualqui er delito , p arece que eran t odas arbitrarlas " , op. cit ., supr a note 10, p . 
51, para . 13. 

(23) Whlle there a re flrm tradltlon s conc emlng the oreatlon of economic lnstltu­
tlons and forms of governm ent by named lndl vlduals, there do not appear to be reported 
tradltions rel atin g to the creatlon of particul ar types of penalty . Thelr varlety and the 
great d lscretlon accorded the hlgher Judges sugge sts that they were created ad hoc accor­
din g to the par t icul ar circumst ances, whlch the ir appllc atlon seemed to dlctate . The 
const ant supervlslon of the t rave ll1ng Jud ges would have t ended towards unlformlty by 
much the same proc ess as that which gave rls e to th e English Co=on Law. See "Re­
lación de Antl gu edades dest e reyno de l Plrú" , Joan de SANTACRUZ PACHACUTI YAMQUI, 
"Tres Relacion es d e Antl guedad es Peruan as", Editori al Guaranla , Paraguay , 1950, page 253. 

(24) Compare Prescott, op . cit. supr a at note 4, Vol. I, p . 53, note 6. Prescott com­
ments upon the numerlc a l an alogy with the Anglo-S axon dlvi slon, but correctly focuses 
upon the dlstlnctlon, namely that , for polle e purpos es, the responslbllity uncter th e Inca 
system fell upon the offlcl a l who had been entrusted wlth the 11m1ted power of malnt aln­
lng the peace. 
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to the concept of their rank and function in society and t his de­
t ermined not merely the Court , which was charged with the mat­
ter , but also th e relati ve scale by reference to which puni shment 
was awarded. (25) 

( 10) The system of punishments was charact erised not me­
rely by its Draconian severit y, but also by the extraor _dinary 
diver sity of executi on of penaltie s, especially the death pen al­
ty. T here seems to have been an incipient notion of makin g 
the punishment fit the crim e. (26) The penalties we re fund amen­
tally of an intimidator y character and the inevitabilit y of th eir 
application had much to do with the cultivation of the h ab it 
of obedience. (27) Ther e also existed a stron g notion of soci al 
hygiene, which certainl y stemmed from the earlier patt ern of 
Inc aic activity, namely the reduction of conquered territori es 
to a law-abiding state. (28) 

(11) Inca penal proceedings and institutions are of a stri­
kingly secular nature . The law was non-mystic in the sense 

(25) See , Hu amán POMA DE AYALA, at page 312. Com pare, " R eseñ a Históric a de 
la Evolu ción del derecho pena l" , Jul io ALTMANN SMYTHE, Llma , 1944, p ages 173/ 174. 
The unequal appll cat lon of t b e law agaln reve als m uch of t h e a d hoc na tu re of Inc a.le 
ins t ltu t lons ' and crimina l proceedin gs. Clearly the Inca sehem e' of law and ord er woU1d be 
more llkely to be t hre a-tened by rebellio us m emb ers of the Orejón or n obl e classes a nd 
tbe deterr en ts would b ave to be de slgne d In pro portl on to tb e w ss tblll t les . See a lso the 
case of t he Yanac on as, a wh ole class of people belng reduced , In p erpetui ty, to in feri or 
statu s on · acco unt of the errors of the forbea rs, CIEZA DE LEON, op . cit ., sup ra a t note 
14, page 55. 

(26) This mus t be un dersto od In a strict ly lntl.mi datory rathe r tha n expiatory sen­
se. Tb ere does not seem to be an y rellglous or sacrlflc la l eleme nt In t he exec u t ion of 
penaltles anct cer taln ly no objectl ve of prop ltla tlng sorne delty; sac rlfl c!al viclm s on the 
con tra ry wer e honou red . So f ar as th e noted tendency 1s observa ble , it seems to h ave been 
d!ctate d purely by a deterr ent pollc y ctes lgne d to exempllfy t h e wron g-doln g by fixin g be­
fore soclety the horr or of the crim e t b rou gh the horri bleness of the penalty. See, " Tra ­
t ado de Derech o Pen al" , Lu is J IMENEZ DE ASUA, Editori a l Losa da , Bueno s Aires, 1950, 
Vol. I , at pages 717/7 18. See partlcul arl y the p enalt y a ttachlng to habitua l drunkenness 
See, also, "El delito en las altas cul tur as de Amé rica" , H ermann TRIMBORN , UNMSM ., 
Llma, Perú, 1968, at page 96 . 

(27) See CIEZ A 'DE LEON. op . ci t. su pra at note 14, p . 37 . " So grea t was the ve­
neratlon that th e peopl e felt for the lr princes, t hrough out t h ls vast r eglon , tha t every 
dls tr!ct was as weu regu!ate d and gover ned as 1f the lord was a.ct u ally p rese nt to ob.ast tse 
th08e who acte d contr ary to his rules. Th ls fe a r a rose from t h e known valou r of the lords 
ªnd th elr strlc t justice. I t was felt to be certain that those w'ho did evll would r eceive 
pun lslune nt Without fati, and tha t nel t her pray ers nor brlbes wou ld avert lt" . 

(2B) Tbe In ca system of paclf!c ation slmpl y d ld not a dml t of a n y gen eral toleran­
ce o! devlant behav lour. Th ose who d!d not su bm! t to t h e Inca's bland!shments and r e­
sigo themse lvea t o thls m.lld yok e of benevolent p ate rna-ll sm were ruthless ly ext ermln ated . 
See CIEZA DE LEON, op . cit. supr a at note 14, p. 193. Mu ch the same cohsl d era t!ons m o­
t ivated t he struct Uring of the cr imin a l law . There was slm plyl n o pl ace for the cr imin al 
In t h e In ca pattern of soc!ety ; by the nature of hls ac t lv lty h e h ad place d h lmse lf irre­
voca bly outs lde t hat soclety. Th ls pollcy ts evldenced by t he scant a tte ntlon pe.Id to 
subje ctlve factor a and the sllgbt prov!slon for rec idivlsm . 
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that it was not the province of a priestly class, nor was the 
breaking of law in any way connected with a l)otion of sin as 
this is thought of in modern society. Crime was simply a flou­
ting of authority, which the system could not tolerate. (29) 

(12) While it is notable that the Incas had no concept of 
the judicial function as something apart from the other bran­
ches of governmental activity , even more significant perhaps 
is the lack of doctrinal distinction between criminal and civil 
law. In so far as the latter existed at all it was adjunct to, or 
subordinate to the criminal P.rocess and civil rights were accor­
dingly the product of and received their recognition and pro­
tection from the administration of criminal law. (30) 

( 13) The administration of justice was extremely expedi­
tious. Proceedings were necessarily oral and taken in the imme­
diate presence of the appropriate judicial officer. The accused 
gave evidence or was interrogated as to the matter in hand by 
direct confrontation. (31) Witness evidence was given in the 
same way and ther.e is sorne authority for according this a dis­
criminatory sc~le of values in that it is said that women and 
poor persons might not testify. (32) Evidence was taken u pon 
oath, generally without the intervention of any magical pro­
cesses of proof and the whole proceeding seems to have been 
designed to elicit the truth as expeditiously as possible. 

(14) Vicarious proceedings do not seem to have been ge­
neral, though it is said by one authority that a father might 
be punished for the wron gdoing of an errant child. (33) A sys­
tem of hostages was used in the maintenance of law and or­
der (34) and the transportation of whole peoples and the co­
lonization of others had a similar objective. (35) 

(29) Comp are BASADRE, op . cit ., supr a at not e 1, page 78. 
(30) See, for example , the Inca law of succ eslon , Fernando de SANTILLAN, op . cit . 

sul)'r a , at not e 10, pages 54/ 55. It Is int eresttn g to note the simll arity betwe en the ordina­
ry Inc a test ament and the En gl!sh secret trust . 

(31) Fernando de SANTILLAN , op . cit . supr a, at note 10, page 57, para . 25. Thls 
much cited passage seems to h ave been based on an earlier and authorltati ve enqulry into 
the matt er and Is found In " Rel ación del ori gen e gobierno" (see note 19, supra) at page 
74 under the h eadin g "La forma que t en ia en Juzgar" . The wo1:(ilng Is nearly ldentlc al. 
It has been said , thou gh lt 1s not cle ar on what pr!mary authority, that proceedings could 
only last for a m ax lmum of five days . Thls can hardly have applled to -crimin al pro­
ceedln gs a t a li . See PRESCOTT , Vol. I, p. 54. 

(32) See VILLAVICENCIO, op . cit . supra at note 18, page 43. 
(33) Garcil aso de la VEGA, op. cit . supra , at note 14., Vol. I, page 91. 
(34.) Garcilaso de le. VEGA, op. cit . supra, at not e 14, Vol. I , page 247. 
(35) See "His tori a de los Inc as" , Pedro SARMIENTO DE GAMBOA, Emece Editores , 

Buenos Aires, 1943, at pe.ges 110/ 111. 
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(15) So far as can be judged from the evidence that has 
come clown to us, the general language of the Incas was not 
rich in juristic terminology. The necessary additions forced 
upon the indigenous population by the advent of the Spaniards 
and the Spanish ways in the matter of law and administration 
are to be seen from a comparison of the earlier vocabula­
ries. (36) Even allowing for the imperfect collection of the re­
levant · terms ; it may be said that the terminology was orien­
ted towards procedural aspects. (37) 

In summary, it may be said that the main characteristic of 
the Incaic criminal process was its emphasis upon the principie 
of submission. (38) There is entirely absent the notion of those 
human rights asserted so vociferously by modern man and it 
is principally on this account that the system encountered such 
criticism from the nineteenth century liberal school. (39) There 
is a refreshing absence, too , of legalism , ( 40) doubtless due to 

(36) See , "Lex1con o vocabulario de la lengua general del Perú", Fray Domingo de 
SANTO TOMAS, Edición del Instituto de IDstorla , U.N.M.S.M ., Lima , 1951. 'Vocabulario 
de la len gua gener al de todo el P erú llamad a lengua Qqulchua o del Inc a ", Diego Gon­
zález Holguln , Edición del Instituto de Historia , U.N.M.S .M., Lima , 1952. "Arte y vocabu­
lario de la lengua quechua gen eral de los Indios de el Perú", Diego de TORRES RUBIO, 
edn . o!. 1754. 

(37) There Is one very lnte restlng t erm which recura In different forros. The word 
used for invest lgatlon or tak ln g accounts h as an ldentlcal root to that used far the actlon 
ot Jud ging . Fray DOMINGO at page 153 g!ves "Juz gar" - tarapayanl. Judge (Juzgado o 
Juez) is tarapa yac, at page 363 is taripani - "averiguar o tomar cuentas " . Taripayasca -
"arbitr ariedad", Diego Gonzales Hol gu ln, page 551 g!ves "Juez de crimen" (clearly a Spanlsh 
ln!lu ence) - Hucha tarlpak apu . Diego de TORRES RUBIO, page 130 gives "Juez crimi­
n al" - Taripac apu. The "Relación del ori gen e gobierno ", page 69 g!ves : "Iba también 
Juez de com1sión, y este se llamab a tarlpaoc , que qui ere decir aclarador; hacia su l.n!or­
m aclón por sus qu!pus con clar!da<l". Fernando de SANTILLAN , op . cit. supra at note 
10. page 52 : "Otro s ln v!a ba a castigar algunos casos particulares; a este llamaban t arlpa­
sac, qu e qui ere decir declar ador y este h acia Información de todo lo que le era denuncia­
do con gra ndes maña s y ardides para saber la verdad ". The Inca!c legal voc abulary seems 
to have been construct ed by re ferenc e to functlon and partlcularly by reference to the 
!unctl ons of Judic ial offlc ers. As, for exa mple, "Relación del orig en e gobierno", page 68, 
"Por el nom bre que dab an a l visi tador se sabia a lo que Iba; s i Iba a castigar algún deli­
to se llamab a hoch aycacama yoc, que quiere decir "a quien Incumbe castigar los delitos ". 

(38) Th ls principie was expre ssed symbollcally In the later Emplre by the rule that 
th ose Who carne befar e the Inca in audl ence , whatev er thelr r ank, should carry upon the!r 
shoulders a light burd en . See Pedro PIZARRO, op. cit. supra at note 15, pages 61/ 62. It 
Is o! no smau slgnl flcanc e t h at, touchlng thls questlon of authorlty, At ahualpa should 
have recelved h ls flr st Spanlsh vlsltor s wlthout lnslstence upon thls formallty. 

(39) See Raúl PORRAS BARRENECHEA, op . cit . supra at note 4, pages 166/ 167. 
The Inca state represented t he very antlthesls of tha.t which Is concelved of as embra­
ced by the con temp orary expressl on "The Rul e of Law". Yet a. very ordered and orderly 
soclety exlste d, und er whlch rlghts were guara.nteed . What Is absent Is that legallst!c 
harnesslng of the unr est ric ted power of the supreme ruler , which permlts In the modern 
democrat lc sta t e, t h rough a process of dllutlon, a. modlcum of partlclp a tlon by the gover­
n ed In the chooslng of thelr own dest!ny . The prlce of law Is often the losa of át least 
some order . 

<40) The term legalism 1s u sed her e preclsely In the sense In whlch lt is deflned by 
Dr. Judl th SHKLAR In her perc ept!ve work under that tltle, Harvard University Press, 
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p,rocedural reasons and the fact that no legal profession as such 
existed. There is, nevertheless , strong evidence of a deeply­
rooted sense of what was just ( 41) and the inculcation and 
development of this must have played a large part in the In­
caic administration of criminal justice. The effective mainte­
nance of law and order over so vast an area at a time when 
communications were of the most primitive represents an extra­
ordinary triumph of a most unusual administrative and man a­
gerial ability .. The originality of the Inca system líes in its crea­
tion of a hierarchy of authority rather than function, through 
the delegation of carefully limited powers to officials who could , 
be trusted on th eir own account o; by reason of the Inca retain­
ing sorne sufficient hold over them. 

The Spanish Do1nination 

The Spanish conquest of Peru brought about the ab¡upt 
and near ~otal destruction of the elaborate socio-juridic al appa­
ratus , wh1ch the Incas had designed and perfected for th e ad­
ministration of justice throu ghout thei r vast domains. The na­
ture of the Incaic system and the v iolent and dramatic seizure 
of the Inc ~ himself , the fountain head of all power , made for a 
more rapid disintegration than might have been the case in a 
less totalitarian state. Unlike thos e earlier conquests of th e In­
cas, which had sought to inte grate the newly acquired popula­
tions through a process of gradual assimilation and, wherever 
possible , thr.ough the subtle adapt ation of local usages and authc-

1964. P erhap s th e m ost revea lin g ev ld en ce in relatlon to the Inca attltud e toward s t hln gs 
legal Is to be deduce d f rom the a tt ltud e of Atahualp a to hls trl al and executl on . Thls 
was fla grantl y !Tregular on th e evldence of the best eye -wltn ess to the events , Pedl·o PI­
ZARRO, who wrltes, ' 'Cierto p ocas leyes hab lan leido estos sefiores ni entendido , pues al 
In fie l sin hab er sido predicado Je da ban sen tencia ", op. cit. supra at, note 15, page 60. Th e 
Inca mad e no ch allen ge to PIZARRO 'S legal ri gh t to put hlm t o death and it would have 
bee n a llen to hl s und ers t andin g t o h ave done so. Althou gh h e kn ew of the extstence of 
t he Kln g of S¡:jaln ln compr ehen si ble terms, he made no move to a ppe al to hlm. Thu s on e 
condemned by a Toqurl coq would h ave submitte d wlt hou t appeal to the Inc a . At ahual­
pa could only take comfort In t he bellef th at , were Piza rra actlng In excess of hls auth o­
rlty , he might lat er be puni she d by h is supe rio r, as be, belng Inca , mi ght have punlsh ed 
an errant off!clal. A comp arlson on the ground of a legalist lc versus non-le gallstic ap­
proach to su ch a questlon might be m ade wlth the t ria! of Charles I of England . This 
underlyin g phllo soph y is very lnstruct lve of t h e basls of the In ca system . 

(41) Thls is partlcularly evident In tbe exactlon of ·tribute and the support of 
soldier y. Wh en one thin ks of the Inca syste m ln t erms of social justice, lt is well to re­
fl ect t ha t the t erms of the Engl ish Petl tlo n of Rlgh t , 1628, so far as t h ey represen t ed the 
grl evan ces of the people , could have h ad no count erpart und er the Inc as . Taxatlon was , 
even on the most pr ejudlced vlew , mod era te and re asonabl e; there was no bllletln g ot sol­
di ery as an added lmposition. Spani sh reflec t lons on In ca justlc e are wor t hy of note ; see 
SANTILLAN, op. cit. supra at not e 10, pages 69, 74/ 75. 
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rities , the Spanish coµquest had the immediate and necessary 
objective of imposing a wholly ·alien, juridical culture upol?- a he~­
ceforth subject people. It was not easy for the early Spamsh offi­
cials to understand the operation of tbe Inca system; it was very 
soon apparent that it would be impossible to recreate it , were 
such a course even desirable : ( 42) Furthermore , religious reasons 
dictated the most complete extirpation of aU institutions , which 
might have been even slightly tainted with idolatry and the 
combination of this motive with that of political convenience 
brought about the rapid substitution of Spanish laws and Spa­
nish institutions. 

In effecting this change , the Spaniards were undoubtedly 
aided by the strength of their own legal traditions and the su­
periority of written law over the oral tradition , given the co­
llapse of the authority which would have made possible the en­
forcement of the latter. While the ihtroduction of the horse did 
much to ensure the triumph of Spanish arms , the introduc­
tion of the lawyer, for good or ill , did even more to secure 
for ~pain the fruits of her conquest. From a juridical point 
of v1e~, the change is of such magnitude that a study of parti­
cular, 1solated facets scarcely does justice to its historical signi­
ficance. Without trespassing too far beyond the bounds of the 
present theme , it may be said that the advent of the Spanish re­
presents, in procedural and institutional terms, the substitution 
of a system of laws together with the apparatus for their modifi­
cation and enforcement , for a system · of bare administrative 
authority. Basically , the change was organic; that which had 
undergone alteration was the institutional structure throu gh 
which the real, effective power of the state made itself felt. The 
cultural conflict , which might under other circumstances have 
interrupted this transmission and transmutation of authority , 
w~s _to a large extent mitigated through that principie of sub ­
m1ss10n that had for so long been nurtured by the Incas. 

The Spanish conquest of Peru was in its inception a pri­
vate venture licensed by the Crown. ( 43) E ven the wildest 

(42 ) A consi dera.ble pa.rt of the work of F ernando de SANTILLAN. severa.! ti.mes 
ref erred to, Is devoted to an exposltlon of the Inca system and the concluslons to be 
dra.wn from lt In rel a.tlon to the problems conflrontlng the then government. SANTILLAN 
conclude s t hat good governm.ent can only be est abllshed on Spanlsh llnes . See tn parti­
cular op . cit . supr a at not e 10 pages 112/ 113, paro . 105. 

' <43> See BASADRE, op . ~!t. supra at note 1, page 237. On the legal basta o! these 
ven tur as see, "Las Institucione s juridlcas en conquista de Amértca", S!lvlo t.. Zavala , 
Madrtd, 1935 at paga 123/ 12~. 
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dreams of the Co nquistado res can hardly have embraced but 
the smallest part · of the material successes which their venture 
was to attain. The social , political and cultural implications of 
their relatively easy conquest cannot have been forseen at ali. 
Pizarro 's intrepid seekers aft er fortune arrived as mere adven~­
turers ; almost overnight they found themselves kings. Small 
wonder , then , that those who had arrived without even thc an­
ticipation of assuming responsibility for government , should of 
necessity have passed from the stage of history leaving this to 
others more adequatel y prepared for the task. The destru ction 
of the Inca governmental framework left a vacuum , which it was 
the place of Spain's able admini str ators and lawyers rather th an 
her soldiers to fill. The problem from the point of view of the 
criminal law was twofold: firstl y, law and order had to be esta­
blish-ed which meant , effectively the substitutioti of the Rule of 
Law for the Rule of Arms ; secondly , permanent institutions had 
to be established so that the precepts of Spanish law might be 
rapidly translated to the newl y acquired territories far their 
proper governance and reduction to a permanent state of peace. 
In the realization of the first aim. the exalted state of the Spa­
nish conquerors themselve s and th eir internecine struggles was 
of greater preoccupation than the condition of the conquered 
peoples . ( 44) The early endea vour s of the King of Spain's re­
presentatives to transform what had been a prívate enterprise 
of sorne lawles sness into a state undertaking based firmly on a· 
legal footing is of comparativel y slight interest from the point 
of view of the present theme . What is worthy of note in passin g 
is the role of the Spanish lawyer and jurist , of whom that extra­
ordinary man , P edro de lg, Gasea is the archtype. ( 45) The 
writings of the post-conquest period are much concerned to est a­
blish the legality of Spain 's title. ( 46) In this secondary stage 
of consolidation, the predominanc e of the lawyer is as 1uarked 

(44) See , "Guerras Civiles de Perú " , Pedro CIEZA DE LEON, Veis. I and II , Madrid . 
(45) Th e rol e or Pedro de la GASCA In effectln g the pactflcatlon o! Peru has been 

well desc rlbed and mu.ch pralsed by hlstorlans . Hls role as an admln1strator , In the 
establi shment of an .effectl ve system or Courts and the personn el wtth whlch to staff them 
h as recelved less attentlon ." Hls corr espondence Is full ot aUuslons o! great lntere st to thl s 
aspe ct o! hls actlvltles and reveals both hls gras p o! t he realltles o! the sltu a tlon , wlth 
whlct\ h e was cont ending and his ablllty t o desl gn approprlate solutlons . One o! man y 
str lkln g exampl es Is hls letter to the Con sejo de Indias In whlch he advocates doubllng 
the salar les of the Oldore .s ot Lima and glves hls rea.soñs therefor : "Gobern antes del 
Perú " , Roberto LEVILLIER, Madrid , 1921, Vol. l . at pa ges 214/ 215. 

(46) See . ZAVALA, op . cit . supra at note 43 tor an excellent trea tmen t or t he va,­
rlou s theorles whlch enJoyed currency . 
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as that of the soldier in the primary reduction of the indigenous 
people to the Spanish rule. The absence of legislation under the 
Incas has been noted; its all pervading presence under the Spa­
niards is soon to become overpowering. 

The law, whch was to prevail in those territories over which 
Spain had acquired jurisdiction was of Spanish creation and 
those who were to administer it had received their legal educa­
tion in Spain . Very soon after the pacification of Peru by P edro 
de la Gasea, the University of San Mar cos, or as it was known 
in its earliest days , the University of Lima , was founded. It is 
of no small significance to the present theme that the first lay 
Rector, Don Pedro Fernandez de Val enz uela ; was at the time 
of holding this office also Alcalde de Corte of the Real Audie n­
cia de Lima. ( 47) His even more distinguished son, Fiscal de 
Crimen and first Prot ect or General de los Naturales, was also 
of the University of San Marcos. ( 48) Thus early began the 
formation of lawyers produced by this , the oldest U niv ers ity of 
the Three Americas , and their active association with the crea­
tion and administration of law in Peru, a factor -of more than 
passing importance in any consideration of the development 
and direction , which tha t law was eventually to take. 

While the notion of codification was as yet alien to Spanish 
Iaw, that which was brought to the new territories represented 
an advanced and sophisticated ~tage of unification. ( 49) The 
responsibilties assumed by Spain in regard to the pacification 
and incorporation of the se lands within the framework of her 

(47) See , "Alma Mater: orígenes de la Uni versi d ad de San Marcos". Luis Antonio 
EGUIGUREN , Lim a, 1939, at page 214. It is note worth y th a t by Royal Cédula of 24th 
February , 1603, Alc ald es de Corte a nd Oidor es were dlsqu allfled from electlon to the offlce 
of Rector. The great jurist J uan de SOLORZANO PERElYRA, then Oidor of the Rea l Au­
diencia of Lima was shortly after offered the Catedra of Prim a de Leye s an d wrote : " con 
muy crecido salarlo y honr osas p artidas Y que acomod a rían la hora en que se huvles e de 
leer , de forma que no se encontr asse con las de la Audiencia, y aunque hlze de este 
ofreclm!ento la estimación debi da, no m e atrevi a acatar le por no contrariar las ley es" . 
Clted "Introducción a la h lsto 11a del D erecho P atrio", Ricardo LEVENE, Anlceto LOPEZ , 
Buenos Aires. 1942 at page 15. 

(48) See EGUIGUREN, "Alma Mater , !bid . Por a n a pJ)Teclation of the work of those 
connected Wltb San Marcos !n re la t!on to Indlan affairs in these early, diff!cult times, 
see "Diccionario Histórico cronoló gic o d e la Real y Pontificia Universidad de San Mar­
cos Y sus Cole gios' . Lui s Antonio EGUIGUREN, Lima, 1940, Vol. I , at pages 725/743 . 

(49) See , "Un prácti co caste ll a no del s iglo XVI" (Antonio de la PE&A) Madrid, 1935 
ªnd the excellent lntroductlon of Dr . Manue l LOPEZ REY Y ARROJO at page 6: "El error 
está, a nuestro parece r, en h ablar en dich as épocas de Códi go o d e codlflcaclón. Na.die 
pensaba. entonces en cod if icar. Lo más que se puede hablar en los si glos XIV a l XVII en 
Espafia es de unifi cación ___ .. _ Nev erth eless , the essentlal uniformlty of the work is 
remarkab !e. See the observat!ons of a most welgh ty authority in thls f!eld, Dr. Nlceto 
ALCALA-ZAMORA !n " Nuev as Refle xiones sobre las leyes de Indias", Editorial Gulllermo 
RAFT , Bueno s Alrl)s , 1944 at ¡,ages 97/ 98. 
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own existing legal system had a profound, rríodificatory effect 
upon that system itself. (50) -The law, substantive and adjecti­
val, that carne into being as a result of this alchemy is to be 
found in the formidable work entitled Recopilación de leyes de 

· los Rey n os de las Indias . (51) I t is principally to Books II and 
V of this collection of laws , ordinan ces and other instruments 
that one looks for instruction as to the institutions and proce­
dures that we re thus established by t~e Spaniards and which 
constituted the structure and functioning of Peruvian criminal 
justice during the greater part of the Colonial period, leaving 
traces which pers ist even unti l the present day. A noteworthy 
feature is the intimate vincul ation of the administration of jus­
tice with th e objecti ve of chri stianizing the indigenous inhabi­
tants of the new territorie s, which reflects ·the preoccupation of 
the Spanish crown with that evangelisi ng aspect of its conquests 
upon which its juridical titl e in the eyes of sorne was -thought to . 
0e founded . ( 52) T his gives rise in the ea rly period to ten sions 
between religious and secular author ities ~ which reflect in the 
administration of crimin al justice. (53) Equally worthy of note 
is thé dualism in the system consequent upon the exist ence of 
a hierarchy of officials which derived its powers from the Crown 
itself and an inferior or local level of administration constituted 
by election or subappointrrien t to whicl~ was entrusted a corres-
pondingly lower arder of juri sd iction in criminal matters. · 

The cornerstone of the colonial administr at ion of justice 
was the R eal Audien cia. (54) That which was created in Lima 
in 1543 was consid ered the most prestigious court in ,the· lands , 
recently conquer ed by Spain, (55) and its appelate jurisdic _tio-

(50) See BASADRE , op. cit . supr a. a.t no te 1, pe.ge 235. 
(51) Thls work wa.s complet ed a.n d publlsh ed in 1680. Tb e text hereln cited Is 

the 4th Ed1tion, Madrid, 1791. On tb e Recop!la.ción see BASADRE, op. cit . supra. a.t note 
1, pe.ges 246/ 252. 

(52) See the R ecopilación Ind. Libro I, T itulo XVIIl and XX. See a.lso, Libro V, 
Titulo II , Ley XXIX "Que los G obernadore s r eco no zcan la. policla. que los Indio s tuvie ron , 
y guarden su s usos en lo que no fueren contr ario s a. nuestra. Sagrada. Reli gión" . 

(53) See " Gob ernantes d.el P erú " , Vol. II, p. 70, Ca.rta de Licenci ado CASTRO . "Lo 
tercero que estando el co.rregl dor entre ellos teni a. cuydado de cas t igar los delitos que co­
metieron y quitara que los fra.y les y sac erdo tes no se hagan Juezes seglares en castigar estos 
en delito s como se h a ze .. . " . See, a.lso , " Politlc a. Indi an a.", Ju an de SOLORZANO Y PE­
REYRA, Oa.mpa.fiia. Ibero -Am eric a.u a de P ubli ca.clone s, Madrid, Vol. IV, at p . 27. p ara. 11. 

(54) On this !nst!tutlon gen era.By In the India s see "La. Magistr atur a Ind ia.na.", En­
rique RUIZ GUI:f'l'AZU, Universid ad de Bueno s Air es, 1916. " Las audiencias se destinaro n 
siemp re a la s eluda.de s s up uesta s de m ayor por venir Y fueron, como queda comprobada , 
la base susta nci a l y positiv a del s is tema polí tico espafiol" , op. cit. a t page 38. 

(55) Towar ds t h e end of th e XVIll century, 13 Audi encia s were functlonlng in 
Spaln's overse as t erritories a.nd it is impo rtant to distingulsh the varlous categortes as 
ce<rt aln Audi enc ias li k e t bnt of Lima exerc ise d a Jur lsdl ctlon over inferior Audiencias , In 
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nal Jimits originally approximated to those of the old Inca empire. 
The Audiencia as . an instrument of governrnent cornprehended 
the widest of functions without seeking to distinguish them as le­
gislative , judicial or administrative. Nevertheless as a tribun al 
of justice certain safeguards ensured a high degree of ind epen­
dence of function and an effective .separation of powers in prac­
tice. (56) The Real Audiencia of Lima constituted the highest 
court of appeal in Peru ; from there lay appeal only in t he mos t 
serious of causes to the Consejo R eal y Supremo de las Indias. 
(57) The criminal jurisdiction of the court was vested in th e 
four Alca/,de del Crimen. These judges were selected , at least in 
the earliest tim es, from among those lawyers who had extensive 
experience in matters appertaining to the Criminal Iaw . The 
Alca/,des were appointed by the Crown and held offic e at th e 
Crown 's pleasure . (58) They were enjoined 1:o hear cause s in a 
regular manner , sitting far three hours each morning jn ordinar y 
session for the exclusive purpo se of hearing pleas. (59) In addi­
tion to its appelate functions , the Sala de Crim en of the Alcaldes 
was the court of first instance in criminal matter s for the cit y 

t he case o! Peru over those of Qu ito , Charcas and Chile . See " La Magist rat u ra Indiana " , 
p . 43/ 44. , 

(56) The Au diencia has m uc h In common wlth t h e En glish Cur ia R egl s In lts eat·­
llest st ages befo re speclall zatlon of functlo n gave blrth to t he var lous cour ts of Common 
Law. I t does not seem t hat the Virrey was ever lntended to take an active part In the 
day to day admlnl stratlon of Justl ce thou gh h1s authority was necess ary In cert a ln matters . 
Hls lnterference was resented by t he professlonal Judge s and he gradually fade s more and 
mor e lnto the backgr ound leavln g t hese a hlgh degre e or runc tlon a l autonomy . see, "La 
Magistr atur a Indian a" , p . . 29. See, a lso " Memoria s que escrib ieron los Virreyes d el Perú". 
&l . Ricardo BE'LTRAN Y ROZPIDE , Madrid , 1921. Relación de MONTES CLAROS (1607-
1615),Vol. I a t page 198. " La a udi encia por Audienc ia ha de escrib ir a Su Maje s tad Jun­
tame nte con el Virrey: Los Alcades del crimen escri ben ap a rte y mand a Su Ma jesta d que 
n o les obliguemos a mostrar las cart as". Recopila ción Ind . Libr a II, Titulo XVII , Ley 
X X X V. 

(57) 0 11 t h ls grea t body, whl ch brood ed over a li aspe ct s r elati ve to good government 
In the Indias, see , " El Con sejo Rea l y Sup remo d e las Indi as'" , Erne sto Schare r , Universi­
dad de Sev11la, 1935, Vols . I and u . On appeals In criminal caus es see " Poli t lca Indi a na" 
Vol. IV a t page 276. Th e Virre y had a genera l pow er t o pardon In crimina¡ m atte rs . Re­
copil ación Ind . Libro III, Titulo III , Ley xxx vij . 

(S8) Th e Jurista consldered th at cr imin a l caus es took preced ence over civil matter s 
an d tor t h elr determlnatlon th e appoln tm en t of " good and well chosen Judg es" was ne­
cessa ry. ''Polltlca Indi ana" at pa ge 78. The que st lon whether lt was a good or bad thlng 
to leave th ese Jud ges a -lon g t ime In on e place was also one whtch exerclsed the mlnd o! 
the same Jurl st . " Polí tica Ind ia na" a t page 71. "Como il-ún también les suela causar em­
ban .zo Para la lib re y desin te resada adminis t ración de justicia el haver est ado muchos 
afioa en el servicio de un a m ism a aud i enc ia , por las a mistades y compadra zgos , o por los 
enojos o diferenc ias, que es for zoso se contr aygan en tanto tiempo con los más vecinos de 
188 Ciudades en que res iden ". 

CS~) Recopllac1ón Ind . Libro II . Titulo XVII , Ley vj . See also the reglmen ror hea­
rlng ot causes . Recopilac ión Ind. Libro II , Titulo XV, Ley xxJ . Ordlnary causes were 
normall y heard In the a rder In wh lch th ey aro se . Recopilación Ind . Libro II , Titulo XV , 
Ley lxxxlJ . 
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of Lima and an area of five leagues around. (60) The novel fea­
ture of this court is its sitting en banc . The court normally com­
prised three judges ,who gave their sentence by vote and th e law, 
so far as it referred to Lima , prescribed specifically th at in ca­
ses involving the death penalty , mutilation or corporal punish­
ment, three votes in favour of such sentence were necessar y far 
its execution. (61) 

The organisation of the criminal jur isdiction of this court 
set the future institutional patt ern for Peru at this superior le­
ve! of administration . T he tri al of causes was an exercise under­
taken according to carefully prescribed procedures , in which fi­
ve principal components pla yed th eir respective roles. Each gave 
to the system som eth ing of its own special cha ract eristics and 
each is to be found , albeit with the modifications that time a nd a 
changing socie ty have produced , in the present <lay system . 
These elements are the profession al, ,legally qualified judge; 
(62) the Rela t or (63) of the cou rt ; the Fiscal; (64 ) th e Escr i­
bano; · (65) and th e abogad o. (66 ) The proc edur e of the court 
was of an in_quisitorial natu re and the whole of the proceedin gs, 
from the first informative st age, throu gh the examinat ion or de­
liberative stage to the passi ng of judgment itself was carefull y 
reduced to writing , and moreo ver , wr iting of a technical charact er 
that permitted of the det ermin at ion of the matter in prop er, le­
galistic fashion. ( 67) These requi rements gav e the court 's fun c-

(60) s ee " Polit lca I n dian a " , Vol. IV, a t page 78. 
(61 ) R ecop1l aclón Ind . Libro 11, T itulo XVII, Ley vUJ. 
(62) On t he qualltl es and quall!lc a t lon s sou gh t in those appolnt ed Ju dges of th e 

Audi enci as , see " Politl ca Ind ian a ", Vol. IV, at pe.ge 63. 
(63) Legal t er~s , th e n ame s o! par ticu lar ln stitutlons and offlc ers of tb e varlo us 

t r lbun a ls of t en h ave no u seful equ lva lent In an oth er langua.ge and accord1n gly have been 
left here In Spa nl sh wlt h t h e a pprop rlat e exp lan atl ons. Sorne attem pt is occasl onally m a ­
de to a n gllc lze th e voc a bu lary, !.e . I nten d ant fo r In ten d ente, but thls Is menn lng less a nd 
serves no us ef ul p urp ose . There Is n o equlva.len t of the Relator t o b e found ln t h e 
common La w . He Is rather more than a Cler k of th e Cour t an d ra t h er Jess than a Hlgh 
Oourt Maste r . The Relator was app o!nted by t h e Audi en cia . On the dutles of hls off! ce see 
'Recop1lac lón Ind . Libr o 11, T ítulo XXII . 

(64 ) On th e dutl es of the F is ca l gen erall y see , Recopil ación Ind . Lib ro II , Titul o 
XVIII . 

(65 ) o n t h e dutles of th e Escribano de Cám ara , see R ecopilación I n d . Libro II, T í-
t ulo XXIII . . 

(66) The te rm Abo gado as u sed her e m eans a Jegall y qua!ified person who h as b een 
dul y u censed to pra ctlse before the oour ts . Aft er rece ivlng the d egree of Bachi ller , the 
lntendin g law ye r h a d t o s tud y Jaw for a further fou r years befare b ein g admi tte d t o 
p rac tls e before t h e cou rts . S ee "Novís ima Recop1 lnción " Paris, 1846, T itulo XII , Ley u. 
The import a nce of the a bogado In the admlnl strntlon of Justlce may be seen from Rec o­
p lla clón Ind . Libro II . T ítul o X V, Ley xxxxl lj , wh lch pro vlded in the even t of a n unr e­
solv ed d lscor d am on g t h e Ju d ges that " se n omb ran a bogados, como est á p roveid o p ara q ue 
loa vean y determi n en jun t ame n te con l os Juec e~" · • 

(67) A prop er app r ecia tl on of t h ose ch ara ct erl st lcs can onl y b e m ad e from a study 
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tioning its distinctive character in both its original and appelate 
proceedings. The R elator while himself having no judicial res­
ponsibilities ( 68) nevertheless plays a v ital part in that dev e­
lopment of the judicial process leading to the emission of sen­
tence by the judge. The written process is vast and unwieldy 
and in public hearing does not lend itself to open, public exa­
mination by the judge. It is the duty of the R elator to make 
intelligible that process by reading resumés of its content as 
instructed by the court , placing in arder the documents com­
prised in the case that the Court might treat of them as ne­
cessary and redacting the court 's deliberations. What the Re­
lator does during the actu al judicial hearing corresponds in 
certain fashion to that which the Escriba no has a lready done 
in that preliminary stage leading up to the hearing its elf. The 
importance of the Escribano , institutionally speaking , cannot 
be overstated; ( 69) it is this official . in particular who has . gi­
ven to Peruvian criminal proceedings that character wh ich is 
distinctive. It is the Escriban o who prepares the expediente or 
case papers , taking the t estimony of the witnesses , (70) and in 
so doing he sets the stage , by his selection and exposition of thi s 
material , far the way in which the judge will later set about his 
task of deciding the issue accorcfing to law. The Alc aldes were 
enjoined to fllake personal examination of the witn esses upon 
their testimony , (71) but they -could do this effectvely only on 
the basis of those prior declarations taken before the Escr iba-

of the pro ceedln gs of t he perio d. One such document of considerabl e lnterest h as been 
studled by the au thor and Is to be publlshed by th e Unl verslty of San Marco s. Thls do­
cum ent is en t ltl ed " Actos crimin a les que sigu e Don Juan de VIDAL contra María Anto­
n ia , n egra esclava de Doña Nlcolasa FERNANDEZ, sobre Injuria s". Th e docwnent dated 
1742 Is Lega jo No. 11, Archivo Nacion a l del Perú (sección históric a ) . It •Is a proceedlng 
In the Real Sala del Crim en at flr st ln sta nce and wW h ereln be clted as Proc edimiento 
penal J uan de VIDAL. The page referen c'es are tho se of the transcrlbe dj copy , . 

(68) The tru e nature of the Rela tor 's posltlon Is seen from th e mloctern Ley Orgá­
n ica del Poder Judi cia l of Peru , wh erel n t hey are pl aced flr s t In the r '1atlon of "Auxi­
liares de Justici a". 

(69) There Is a para ll el betw een th e Escribano a nd the Clerks In Chancery In the 
oarly form atl ve stage or the common law . Th e contlnuln g and lndeed growln g lmporta .n­
ce of th e Escrib ano !les In th e wrl tte n n ature of the proceedln gs and the fact that they 
remalnect substan tla lly und er hls car e an d con t rol throu ghout the entlre perlod of lltlg á ­
t lon . At the present day , thl s lnflu en ce w!elded by t he Escrib ano Is quite remarkable to 
one accustomed to the pre sen ta tlon of oral evldence In open court under a common law 
Jurl sdlct lon. 

<70> See the Proc edim iento pen al Juan de VIDAL . Note the "Reconocimiento" of 
Phlllpe XIMENES, th e Escriba no a t pages 9 and 10, whereln thls offlclal certlfles havlng 
hl msel! ln spected the persona l Inj u ries of whlch the aggr leved party complalns and th!s 
tes t1mony Is lncorporated by h lm lu t o the proceedln gs. Thls lnterventlon by an offlcer 
or the court Is char ac ter!stlc of the !uqui sltory n atur e of the proceedlngs . 

(71) Recopilación Ind . Libro II , Título XVII, Ley v. 
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nos. A substantial part of the content as well as the procedural 
forms of presentation depended much upan the techniques evol­
ved by the Esc ri banos in the course of their duties. Perhaps 

. none of the components has so changed its nature and functions 
as the Fiscal. Ori ginally , .this officer occupied a high and impor­
tant place in the administr ation of justice for the express pur­
pose of supervising the proc eedings in the Crown 's interest. (72) 
His dut y was to ensure the regular compliance of ali concern ed 
with the dispositions of the law and particularly to see that th e 
Roy al financia! iQ.terest in th ese proc eedin gs was prop erly res­
pected . Gradually , by reason of these responsibilities , th e Fiscal 
has come to be not merel y a passive watch-dog , but rather an 
active participant in the formulation of the consideration s upan 
which the very judgment itself is based. (73) The A bogad o or 
pleader in the cause was early v iewed with mixed feelings and the 
traditional distru st felt almost universally by those concerned 
with the administration of justice on an autocratic basis . (74) 
The lawyer , as ever, was regarded as a brake upan the resolutio;1 
of causes, but these criticisms applied more specificall y t o civil 
than criminal matters. (75) The abogado consequently played an 
imp'ortant role as defender before the Audien cias, moderatin g 
the excesses which would have been the product of the other­
wise unsupervised examination of witnesses by th e Escriba­
nos and generall y presenting cases in conformity with the tor­
tuous mass of written law applicable even to the simplest of 
matters. (76) The lawyers , who practised before the Audien-

(72) A good exampl e of his dut ies an d th e way in whl ch these were car ried out is 
to be seen in the p roceedin gs a gain st the Licenci ado Vaca de CASTRO, ex-Virr ey o! Peru. 
See "Gob ern antes del Perú ". Vol. II , p e.ges 301/ 315. 

(73) The qu a.si-judici a l character of the office of Fis cal is seen in Ley xxx, Lib ro 
II, Título xv . R ecopllación Ind . excludin g from th e Acue rdo de Sen tenci as ali ot her 
o!f lc ials of the court with the exc eptlon of th e Fisc al, who may be present with the 
jud ges . 

(74) See , "La Magistr atur a Indiana '", pages 332/ 333. 
(75) See "Memori as que escribieron los Virr eyes del Perú ", Memor ial o! Franc isco 

de TOLEDO, Vol. I, a t page 90 : " Tien en tant a n at uraleza y af ición estos n aturales a plei­
tos y a papel es y érales esto t an perjudici a l para las vidas y hac iend as, como muy largo 
escribí a V. M . desde aquel r eino, que fu e un a de los cosa s qu e m ás fuerz a h a sido me­
nester para quit a rsele , p orque en seguimiento de cu'a.!quier plelticillo iban Y ven ian del 
r epartlm.1 ento a las audienci as en cuyo distrito cal an hormigueros de ellos y gas taban 
sus haciendas en procur adore s, letrados y secretarios , Y dej aban mucho s de ellos las vidas 
e iban tan contento con un papel aunqu e f u esen condenado s, como si salie sen con el 
pleito " . 

(76) In ~h e Procedimiento pen al Ju an de VIDAL the h and of the lawyer Is plalnly 
discernible 1n m any pl aces . See for exampl e, wher e tho question of r elea se on baU Is 
belng argued at page 27 : " . . . y quando esta resulta no se puede ni debe rela xar a l reo 
bajo de fian za como en propios t ermine s a.sient an todo s los AA cr lmln all stas es de Jus­
ticia que no siendo la dich a re a capas de pena pecuniar ia . . . ". 

I 
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cias were examined and licensed by those courts and a strict 
control was exercised over their activities. ( 77) The very 
technicality of the proceedings and their written nature made 
the employment of a lawyer as necessary to the smooth wor­
king of the legal system as for the protectiori of the interests of 
the person standing accused. (78) 

At a lower leve! of jurisdiction , Peru was divided into Co­
rregim ientos, a large administrative area governed by the Co­
rregido r, an official appointed by the crown for a term of years 
and in whom all governmental po~ ers were vested. (79) The 
civil and criminal jurisdiction of this officer was in practice 
delegated to a T enien te Let rado or legally qualified assistant 
and was further delegated by him to a number of minor judges , 
who exercised their functions throughout the area in question 
in the name of the Corregidor. The limits of the criminal juris­
diction are not well defined and appeal lay from the Corregidor 
to the Audiencia. Spain's difficulties with her colonial admirtis­
tration must be atributed in great part to the corruption and 
inefficiency which eventually overtook this system of corre gi­
mien tos. (80) The ill-defined jurisdiction and the undifferen­
tiated powets of gov·ernment , which lay in a single officer gave 
rise to injustice and a growing sense of oppression on the part of 
tho se subject to the abuses. The Aucü encias had the power to 
correct and remedy the situations giving rise to these grievances , 
but the sheer volume of work , the delays inherent in th e review 
of the written proc ess and the physical size of the country preclu-

(77) Recopil ación Ind . Libro II, Titulo XXIIII, Ley j . 
(78) The lnte rJ?os1tlon o! the lawyer in crtm.ln a l proceed1n gs was admitted by the 

Bpan lards wlth much greater freedom and at an earller stag e o! procedural development than 
was the case w1th the common Law See " Un práctico castellano del s iglo XVI" , Capitulo 
Décim o, "Cómo y cuando pued e int er venir , procurador en la causa criminal " , pages 101/ 
102. The Novlsim.a Recopila ción , Libro V, Título XXII, Ley i , state s: "Porque el oficio 
de los Abogados es muy n ecesar io en la prosecuclón de las caus as y pleytos , y quando 
bien lo hacer es gran pro vecho de la s par tes ". 

(79) See Recopilación Ind . Lib ro V, Ti t ulo ll, Ley j under headln g Perú . See also. 
"El pro t ecto r de Indios", Con stantino BAYLE , Sevilla, 1945, at pages 125/152 . See al.so 
th e reveaUng "ord enan za" of Francisco de TOLEDO rel e.tln g to the functloning o! th e 
Corregim iento ot Cuzco In crimin a l ce.uses , Gobernantes del P erú , Vol. VII , at pages 40/41 . 

(SO) O! the fa llln gs of t h e corr egi dor es, Dr. RUIZ GUffiAZU wrltes , "Empero , el 
m al como es notorio estab a en los hombres el egido s para apllcarle. (la legislación India­
n a )". La Maglst ranu'.a Indian a, page 293 . Neverthele ss thls must be reckoned one o! those 
cases whe re th e fallln g le.y In the nature of the lnstltutlon i tse lf and the str e.lns to whlch 
lt WIII! subje cte d In Peru In particular, ra t her than ble.me be plac ed exclusively upon the 
h uman elem ent . An lnterest ln g lnsl ght lnto the p roblems from the polnt of vlew of the 
1nd1genous POpUlatlon 16 galned thro ug h t he work of Huamán POMA . His commente.tor 
wrl tes h arsh ly but wtth justl f lcatlon : " Eru verdad , ninguna autoridad como el Corr egtdor , 
des p res t igió t ant o al homb re y al Estado espafiol " . El Derecho Indiano , Jo sé VARALLA­
NOS, Sum a Ed ito rial, Lima, 1946 at pe.ge 139 . 
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ded its effective employment. AdministratiQn of criminal jus­
tice before the Cor regidor es and their delegates may not unfairly 
be characterized as uncertain , uneven and long drawn out. Its 
components a'nd procedures approximated to those of the 
Audiencia itself, sessions being conducted in regularly appointed 
places throughout the jurisdictional • area in its principal seats 
of government. , (81) The most important cases would proceed 
for determination to the Correg idor himself before passing on 
appeal to the Audi fm cia. 
Towards the end of the XVIIIth century , Spain 's colonial ad­
ministration underwent a fundamental change , which resultecf 
in a note worthy alteration of certain aspects of the admin istra­
tion of criminal justice . At different times , throughout Spain 's 
vast overseas territories, the Corregim ien tos were abolishe d and 
these jurisdictions consolidated into larger and differentl y orga­
nised units called Int endenc ias. (82) In 1784 the system was 
extended to Peru and , as finally established , th e countr y was 
divided into eight In tendencias in place of the numerous Corre­
gimien tos which had hitherto existed. (83) This aggregati on of 
considerable power in one set of hands represents a centrali sation 
and systematization of government. (84) Essentially the juris­
diction of the I n tenden tes in criminal matters was but a consoli­
dation of that which had been enjoyed by their more num erous 
precursors , being a first instance jurisdiction throughout their 
provinces , exercised in much the same way , through a T ewiente 
Letrado (85) and subdelegados , the latter sometimes called, con­
fusingly , corregido res. Appeals from the Inten dent e and bis le­
gally qualified assistants pass ed as befare to t11e Au,diencia. 
While . in many respects , the Int endencia is of great import ance 

(81) on all aspects rel a tin g to the jurlsdlctlon and func t lonin g of t he Corre gidores 
:n criminal matte rs see, "Politlca para corre gidores y seftore s de va.salios" , CASTILLO DE 
BOVADILLA, Madrid, 1775, Volumee I and II. BOVADILLA Is at times fanci!u 'l when h e 
stray s trom h!s theme , but he can be relled upon In matters relatln g to p rocedure . 

(82 ) On the background to the settlng up ot the Intendencia. system see "In ten­
dencias en Indias", Luis NAVARRO GARCIA, Sevilla , 1959. Occas ionall y the term "Inten­
dentes corregidores " Is to be founq. See "Novlslm a Recopil ación ", parls , 1846, Libro vn. 
Titulo XI, Ley xxiv . 

(83) See "El Corregidor de Indios en el Perú bajo los Austurla.s ", Guillermo LOB­
MANN VILLENA , Ediciones Cultura Hispánic a., Madrid , 1957, Apéndic e VIII for a !ull Ust. 
51 corr egimientos were dependencles o! the Audiencia of Lim a . 

(84) See "Intendencia. en Indias" , at pe.ge 98. 
(85) On the !1-PPOlntment and qua.llflca.tlons o! this otflcer, In eff ect the p rotesslo ­

na.l judge at this level,_ see "Intendencias en Indias " , page 84, note 16. Somethln g llke a 
system o! checks and balances seems to have been lntended . The sec Ull'lty ot t en.ure gl­
ven to thls Judicial of!lcer is an lnterestln g lnno vatlon a.nd a useful but tress a.ga.lnst 
outetd e pres sures, whlch ml ght ha ve lntluenced the proper admtnls tra.tlon ot Juatlce . 

' 
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as a stage of administrative development , in the matter of cri ­
minal procedure the very short period of its op eration in Peru 
reduces its significance. It is probable that the disappear ance of 
sorne of the graver abuses associated with the Cor regi1n-ientos 
impr~)Ved the quality of the justice dispensed and reduced the­
reby the sense of grievance that had been at least partly res­
ponsible for the serious disorders suff ered by Peru in 1780. ( 86) 
The real problem lay, however , in the unwieldy proc edures 
themselves , the delays in the dispensing of justice and the insti­
tutional problems to which the very size of the country and com­
munication difficulties gave rise. Contemporary with the ad0p­
tion of the Intendencia system was the establishment of the 
Real Audiencia of Cuzco. It is probable that this latter was at 
least as important in cffecting an improved administ ration of 
justice and the psychological effect was doubtless even greater. 
(87). . 

At the lowest level of all, stood a purely local government , 
that of the Alcald es ordinari os and their counsellors or R egido­
res in the Cabildos . (88) These were authorities normally elected 
by the townships thems elves and not appointed by the Crown 
or through Crown agency although the central government 
exercised considerable control over such elections . ( 89) Minor 
criminal jurisdiction was vested in these Alc aldes ordinarios and 
in effect they constituted the peace-keepin g authority at first 
instance in all cases in tho se areas where thi s level of jurisdiction 
was not directl y exercised by the superior courts. (90) It would 
seem that originally the Alcald es were to have been the j udges 
at first instance in all criminal causes which did not fall to be 
heard by the Audien cias in virtue of their origin al jurisdiction. 
(91) The influence of the Corregidor , however , made itself felt 
in this sphere , as in all other aspects of the governm ental activi ­
ty of the Cabildo, so that original jurisdiction remained .; ffecti-

(86) See, "La Magis tra tu r a Indi an a" , pages 134/ 137. See aleo the important dicta­
m en of Migue l FEYJO DE SOSA prlnte d In the cróni ca de Melchor de PAZ, Volum e II, 
Lima , 1952, Guerra Separ atis t a , p ages 333/ 355 . 

. <87) See "La R eal Audi encia del cuz co" , Alcl des F . ESTRADA, R ev ista Juridl ce. d e l 
Peru, 1954, a t p ages 166/ 177, especl e.lly pe.ge 168. 

,. <88) On the Cablld os gen erally see, " Los Cabildo s s ecule.<res en la Am éric a esp a ñ o -
la , Constan tino BAYLE s apl en ta Ma drid 1952. 

<89> Sée BAYLE, ~p . cit . su'p re. at ~ot e 88, p e.ges 111/ 153 . 
<90) I t Is worth y o! note t he.t th e word Alca ld e whlch has com e to h a.ve a mod e rn 

meanl n g som ewh at dlst inct from th a t whlch lt orl g lnally bore , Is d er lve d fro m t h e Arabl e 
• c a dl ". a Judge . See also, "Poli t ice. I n dian a" , Vol.IV , p age 12 . 

(91 ) See BAYLE , op . cit . sl.lipra a t note 88, p age 159. 
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vely exercised by the Alcald e ordinario in criminal matters only 
where this had not been assumed directly by the Corregidor or 
his delegates. (90) Where the Alcalde ordinario actively exer­
cised his jurisdiction appeal lay from him direct to the A udien­
cia, which court exercised a supervisory attention over his acti­
vities in various cases. The Alcaldes ordinarios were advised by 
legally qualified a.ssesores elected by the Cab ildo. (93) The Es­
cribano was -an important adjunct to the administration of jus­
tice at this level and his presence and services were normally 
necessary to give effect to the proceedings. (94) There is sorne 
evidence of a reviva! of the Cab ildos under the Intendencia sys­
tem (95) with the result that the jurisdiction of the Alcald es 
ordinarios became more sharply defined , their being allocated 
specific matters in the field of criminal law by the regulations 
drawn up by the Intend en tes. Under the general . supervision of 
this official, the Alcalde ordinar io carne , where these had been 
appointed or elected, to exercise a general or first instance ju­
risdiction in much the same way as the sitbdel egados in other 
areas of the province. 

Under the Spaniards , the administration of criminal justice 
in Peru became institutionalised . In many ways this period might 
be considered A Golden Age of procedure. After their own fas­
hion, the Spanish laws and proceedings were at least as discrim i­
natory as to persons and classes as had been those of thc In­
ca. (96) Penalties remained harsh and inequitable , but lost the 

(92) See BAYLE , op . cit. supra at not e 88, pages 162/ 163 "Dije arrib a qu e la crea ­
ción de los corr egidor es anuló práctic ame nte a los alca ldes que se suprimi eron por inn e­
cesa rio s en mucho s sitios ... Los corre gidores r ecortaron la jurisdicción. que a los alcal­
des sólo qu edó en la ciudad y en cinco leguas a la redonda, aunque los té rmino s muni cl ­
·pales se al a rgaran m ás". See , also, at page 156 "( Corre gidor es) Propiament e no fo rm an 
parte del Cabildo son injertos en él por la fuerz a ; injertos ,que secaron la gul a n atural de 
Je. institución , desplegando a los Alcaldes y m erma.ndo los pod eres de los consejos. Aún 
donde los Alc aldes sobrevivi an , su s at ribucione s era.n de pura honra. o muy merm adas, 
aún las judici a les " . See, also "Política Indi an a.", Vol. IV at pages 15/ 16. The conmct of 
Jurlsdlctlon Is seen in an acute forro In the case of the city of Lima. See "El corr egidor 
de Lima" , Gulllermo LOHMANN, Revis ta Histórica , Lim a., Perú , Vol. XX, 1953, pages 153/ 
180. The problem was only solved by the appointment of the Alcalde s de Crimen , see 
page 170. 

(93) See BAYLE op. cit . supr a at note 88, page 161. The post of asesor was valued 
and much sought after , partlcUlarly In Lim a. See "Libros de Cabildos de Lim a", Book 
XXIII at p e.ges 403/ 404.' · 

(94) Se BAYLE op . cit. supra at note 88, page 256, note 13. 
(95) See "Intendenci as en Indias " , page 108. See "Administración Coloni al Españo­

la" 1782/ 1810 John LYNCH. Editori a l Univ ersi t aria de Buenos Aires, 1962, at pages 208/ 209. 
(96) The notion of equallty before th e laW is quite allen to this period of Spanlsh 

domination . See "La Magistratura Indiana ", page 264. "En• la época colonia l exls tian 
cas tas sociale s. Los indí gena s constituí an la inferior , para ella habla leyes peculiares. ex­
cepciones y privilegios . Los negros formaban otra casta Y no gozaban de derechos civiles 
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qualities displayed by the punishments which had shocked even 
the Conquistadores. (97) Torture remained, however, as a proce­
dure far extracting evidence in criminal proceedings. The chang­
ing pattern of society brought about the economic sanction as a 
reality and the concept of costs in criminal causes . (98) A proli­
feration of officials brought extension after extension of process. 
adding to delays and the technicalities of an already complex 
process. There are sigrrs of a separation of the hearing of crimi­
nal causes into an investigation stage befare one officiaP and a 
determination or judgment stage befare another. (99) In the 
place of the old , direct confrontation, evidence was now taken 
in a manner which, while suited to the system lent itse!f to 
prolixity and procrastination by ali parties. Prosecut~on was ini­
tiated by the individual aggrieved, unless the State was directly 
interested by reason of the transgression, in which case the Fis­
cal intervened for the purpose of pursuing the criminal pro­
ceedings. The individual could therefore in certain circumstan-

ni privilegio s. Los mestizo s o descendientes de padres españoles y m a dres Indí genas cons­
t ituían un a clase !nterm edla entre loo Indios y los blancos de raza noble y sangre pura ., 
quiene s ocup aban el primer Jugar en la Jerarquia social de la colonia" . In hls usual robust 
and uninh!blt ed sty le Francisco de TOLEDO wrote "La Justicia R eal como muchas veces 
e&crlbi a V. M. hallé poco terminada y respetada y con falta de ejecución, parque al rico 
Y podero so le parecla que pa¡-a él no debía haberla, ni al pobre si se topab a con alguno 
de estos qu e podl a alc anzarla , y a todos en general y aún a los mismos ministros de ella 
les parecl a que si se apretab a en la ejecución , que era aventurar a que se levantase la 
tierra que esta ba acostumbrada a libertad y exenciones" . Memorias, Vol. I a t p . 77. The 
d1!flcult les in admtnl st ratl on were accentuated by the large numbers of persons enjoylng 
Prlvl!eges whlch exempted them from the criminal jurlsdlctlon of the ordlnary courts at 
al! levels , for exampl e those who were subject only to the Fuero Militar . See Noví sima 
Recopilación , Libro VI , Título IV. An !ncreasin g number of cl vlllans lncorporated In the 
Mllltla tow ards the end of tb e XVIII century enJoyed th ese prlvl!e ges . Towards the end 
or th e XVIII centu ry the pra ctlce seems to have been growtn g for certa.!n persons to re­
celve f rom the Virrey es a general exoneratlon for themselves and thelr famllles !rom the 
ordlnar y criminal jurlsdlctlon, such exoneratlon belng granted by the Inhibitoria through 
the exerclse of the dlspenslng power lnherent In the Virrey . I am lndebted to Mr. John 
Fleber or the Unlverslty of Llverpool , who has made a speclal study of the Intendencias 
In Peru for dlrectlng ro.y attentlon to thls matter ot exemptlons !rom ordlnary jurlsdlc­
tlon In thl s perlod . 

(97) Save in perlods of uprlslng or open warfare . the represslve quallty o! Spanl6h 
law In Peru was economtc rather than a manl!estatlon o! physlcal cruelty. It Is thls fact 
wh!cb accounts !or tbe surprlse, almost shock quallty of the apparent destre o! Tupa.o 
AMARU to relmpose a.s an adjunct to hls own projected reglme a return to the draconlan 
penaltles ot Inca times . See "Tupac Amaru y el Derecho vlrreynal" , Juan José VEGA. 
Revista de Derecho y Ciencias Pol!ttcas, U.N.M.S .M ., XXXI 111 at pe.ges 563/ 572. 

<98) One of the feature s o! the adm.lnlstratton of Inca crlm1nal justtce upon wblch 
Fernando de SANTILLAN commented ravourably was the absence of cost to the partles, 
due of cour se to lts admJnlstratlve slmp!lclty, The Recopilación, on the other hand deals 
m1nutely Wlth the cost o! each stage and each ltem of process and costa In crlmlnal cau­
ses assumed a posltlon of some lmportsnce. 

(99) See Procedlm.lento penal Juan de VIDAL, pages 10/13 , belng the confesslon or 
examinatlon of the accused taken before one o! the Alcalde¡; de Crimen , 
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ces abandon the proceedin gs with leave of the court. ' ( 100) The­
re is no presumption of innocence and the accused was ordi­
narily incarcerated pending investigation in serious cases or whe­
re his social standing <lid not constitute an obstacle. He might 
be released on bail in appropriate circumstances. (101) Above 
all the administration of justice over this period was never able 
by its very nature to rid itself of the taint and vices of colonia­
lism. This brough _t exploitation and privilege in its train and a 
host of dissatisfactions from which the procedures and institu­
tions born on Spanish soil and exported to her new territorie s 
could never escape. While the indigenous population remained 
quiescent and the colonists had not yet acquired identific ation 
with the lands in which they lived and died, these defects re­
mained mínima!. Towards the end of the Spanish domin ation 
there are signs that only a complete change of attitude to 
these probems mighf have sufficed to make possible the adap ta­
tion of existing institutions to the needs of the new and emergent 
America. 

Th-e Birt .h the Repu.bli c t o tlie clase of ,tlie 1úneteentli cenf.1,try 

With the coming of Peruvian independence , a perceptibl e 
wind of change made itself felt in this as in other branches of 
the law. The birth of the new nation gave rise to urgent juris­
dictional and institutional problems for which immediate and 
provisional solutions had to be found. The change in política] 
and authoritarian terms wrought by the great libera tion is ·pro­
found. Perhaps even more remarkable than the tan gible chan­
ges, which are only to be expected after a radical alte ration of 
power structures such as that produced by the overthro w of an 
imperialist .regime , is the psychological climate, which the new 
possibilities of independent nationhood engendered. Peru did 
not throw aside overnight in the matter of her administr ation 
of criminal justice and the structure and functioning of her ins­
titutions , that which had been produced by nearly thre e hundred 
years of Spanish colonial rule . Nevertheless the change is dra-

(100) See the auto at page 29, Procedimiento Ju an <1e VIDAL. The jud ges ass ented 
t o t he termlnatlon of these proceedln gs foUow!ng wbat was In essen ce a settlement by 
the pa.rtloo of tbe!r bas!c d!fferences and humble submlss!on to the aggr!e ve<1 ror the harm 
that had been don e to hlm. The slmll ar!ty w!th a civil sult Is str!kln g. 

(101) Procedimiento penal Juan de Vida! at page 23. 
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matic and that which impresses is the opening out of new 
thought, a forward-looking attitude absent during the period of 
dependence upan Spain, which was to permit of Peru's own ju­
rists and politicians to seek beyond the narrow confines whicb 
Spain herself had imposed for the regulation of her subjects' 
destinies. Thus Peru approached the modern age in a true spi­
rit of enquiry, eager to adapt the best of modern learning to 
her own uses regardless of the regions or cultures from which 
such instruction might derive. Peru entered the era of Codifi­
cation in an internationalist spirit , which was of itself a libera­
ting force from the imprisoning , narrow, Hispanic traditions of 
the past. ( 102) 

Although these new, liberal and exciting ideas influenced 
greatly those entrusted with shaping the destiny of this emer­
gent nation, the rupture with Spain , her institutions and pro­
cedures, which are the subject of this study , was neither sudden 
nor complete. Rather was there a period of adjustment or 
withdrawal while Peru sought , from the best materials to hand, 
to fashion for herself her own distinctive institutions and crimi­
nal procedures. Inevitably the break with the past and the spi­
ritual rebirth of Peru as an independent state brought a period 
of teething troubles, which reflected the general, unsettled con­
ditions in which the young nation found herself upon gaining 
liberty to direct her own affairs. From independence until the 
dawn of the new century Peru had sixteen constitutions or 
instruments of government, many of which were of a provisio­
nal character or which , though having legal effect, were of no 
practica! consequence in fact , the period of their validity and 
the circumstances of their existence being such as to preclud e 
their affecting the nation's life and structures . ( 103) Both 
internally and externally throughout the XIXth centur y, 
Peru was subjected to pressures and beset with problems, which 
made extremely difficult the progressive development of the 
country's legal system in accord with the needs of its peoples. 
Thar it was able fo overcome these to the extent of producin g 

(102) See, "S~op sis históric a de la legislación penal en el Perú", Carlos ZAVALA 
LOAYZA, Revista de Derecho y Cien cias Pollt!cas, U .N.M.S .M ., 1941, Año V, Núm. 1, pe.ges 
3/ 78 a t pa ges 7/ 21. Thls publlca t lon merits the gre a test respect bein g wrltten by one who 
wa s the author of Peru 's curr ent Cod e of Cr!minal Procedure a.nd one whose learnlng in 
t h e subject has stood the te st of the severest and most impartla.l of critlcism . 

(103) See "Constituciones Polltlca s del Perú 1821-1919", Cámara de Diputados, Li­
ma, Perú, 1922 pages xll-xv . 
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by 1860, scarcel y fort y ye ars after attaining independence, a 
Constitution , which was to endure far practical purposes without 
serious formal alter ation far the next sixt y; years and shortly 
thereafter a Cod e of crimin al procedure, which !asted for appro­
ximately the same length of time , is evidence of the maturity 
attained in so short a time by Peru's jurists and the thoroughness 
with which they set about their tasks. 

The dual pr9blem , which faced the liberators, was how to 
replace the existing Spanish colonial system of courts with a 
oew Peruvian hierarch y of tribunals as well as how to maintain 
law and order by reference to sorne reasonably complete body 
of norms, for it was practically impossible to create in so short 
a time entirely new laws necessary to ensure the continuity 
of the country's juridical life. To this end , as a purely provi­
sional measure the instrument of government issued, 12th Fe­
bruary 1821, by General Jos é San Mart ín provided far the con-. 
tinuance of those laws which had been in force in Peru under 
the Spaniards , subject to a modification in the structure of those 
authorities which were to administer them. ( 104) The Inten ­
dentes and Su b-d elegados were divested of their powers in this 
respect and these were transferred to the Departamental Presi­
dents and Governors of Partidos. (105) A Court of Appeal 
was established in Trujillo comprising a J:resident , two Vocales 
ánd a Fiscal. (106) This Tribunal in effect replaced the juris­
diction exercised up to that time by the Audiencias. A further 
provisional instrument issued 8th October 1821 made important 
modifications in the structure of those organs to which the admi­
nistration of justice was to be entrusted. ( 107) In 1823 th e new 
Republic promulgated the first of its many Constitutions , which 
devoted twenty seven of its sections to the administration of 
justice by the judicial branch of government. The Constitution 
created a Supreme Court , in which was vested important app e­
late functions as well as sorne original jurisdiction in special 
causes. (108) The Constitution provided for the creation in Li­
ma, Trujillo , Cuzco and Arequipa of Superior Courts of Justic e 
which were to exercise provisionally the original jurisdiction in 
criminal matters in their respective provinces. Two things pre-

(10 4 ) !bid . a t p age 8 . 
(105) I bl' d . a t p age 8 . 
(106) Ibld. at p age 8 . 
(107) Ibid . p ages 18/ 20 . 
( 108) Ibld . pages 54/ 58 . 
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sumed by this Constitution gave it a distinctive orientation in 
the matte _r of the administration of criminal justice. Firstly, 
that a code of criminal procedure woulq be in existence was 
presupposed (109) while secondly , the Constitution assumed 
that a system of jury trial would soon be introduc ed. ( 110J 
These two contentious features coloured Peruvian juristic 
thought patterns for the rest of the XIXth centur y and the 
debate to which they gave rise persisted , particularly in the 
case of the jury , during the first twenty years of the present 
century. The history of Peru's criminal procedu:re and institu­
tions during this period is largely an account of the country 's 
attempts to create a code , the provisions of which would meet 
its peculiar social, geographic and political exigencies, together 
with a satisfactory hierarchy of tribunals whose personn el would 
give effect to the normative structure thus established. By the 
second half of the XIXth century , amid upheaval and unrest, 
both objectives had , after a period of trial and error, been 
substantially attained. Throughout the XIXth century Peru's 
jurists groped their way forward uncertainly , empiricall y and 
not very scientifically towards the desired end. Their efforts 
made possible the work undertaken on a more solid basis by 
their successors in the century that was to follow. Each Cons­
titution , however shortlived or practically ineffective , added 
sorne slight , distinctive feature to the edifice th at was being 
constructed. Thus the Constitution of 1823 had rai sed expec­
tations of a jury system in criminal causes and that of 1839, 
the longest lived of all fundamental, political charters to date 
provided: 

"Art. 132. Se establece el juicio por Jurados para las cau­
sas criminales del fuero común. La ley arreglar á sus procedi­
mientos y designará los lugares donde han de form arse " . 

The Constitution Vitalicia of Bolívar of 1826 provided: 
~'~rt . 112. Habrá Jueces de Paz en cada pueblo para las 

co_nc~haciones; no debiéndose admitir demanda alguna civil , o 
cnmmal de injurias , sin este previo requisito " . 

( 109) See Art lcle 106. " Los códi gos c1vU y crlmlna.1 prefij a rán las formas judici ales . 
Ninguna, au torida d podr á abr eviarla s , ni susp end erlas en caso alguno ". See a.lso, "Men­
sajes d e los P-reslden tes d el P erú " P edro Ugartech e y E va rl sto S a n Cri s tób a l , Libr erí a e 
Imp rent a. GU, Lima , P erú , 1943, V~l. I , 1821/ 1867 a t page 132. 

(lJO ) See Artl cles 102 a.nd 108. The lat te r pro vlded " El nombramiento de Jur a dos, 
su clase, atr ibuciones , y modo d e proced er , se d esignará por un re glam ento particular . 
Ent re tan to, con tinua rán los Juicio s crim1n a les en el orden prevenido por las leyes" . 
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Thus constituted , this institution of "J ustices of the Peace" 
found its place in the Constitution of 1839: 

"Art. 124. Habr á Jueces de Paz para el desempeño de las 
atribuciones que les designe la ley". 

These two instances alone serve as indication of the direc­
tion in which Peruvian juristic thought was moving and how 
new and distinctive had become the ideas and vocabulary of 
those whose concept s derived less from thei'r Spanish legal he­
ritage than a bread vision of what was thought, in international 
terms, to be the best in modern practice. 

The task of codification was commenced relatively early 
in the life of the new Republic , but for various reasons the la­
bours of those engaged in reducing the country 's laws to foi:-m 
and order <lid not bear fruit until the second half of the XIXth 
century. (111) For a brief period , during the Confederación 
Perú-Boliviana , the Código Santa Cruz constituted the law 
which governed criminal proceedings in the Peruvian 
courts. ( 112) \Vith the Restoration and the inevitable revival 
of the spirit of nationalism , this legislation was abrogated , Iea­
ving Peru once more without a code of criminal procedure. The 
chaotic si'tuation to which this gave rise was further bedevilled 
by Peru's internal politics and not uncharacteristic wrangling 
among her codifiers anq legislators on points of principle , which 
tended to inf ect not merely the controversia! aspects under dis­
cussion , but also the more general question of codification 
itself. (113) Wearied , almost as it were by the duration and 
futility of the argument as well as imbued by the sheer neces­
sity of organizing her law relating to criminal procedure , Peru 
at last promulg ated , in sorne haste, in 1863, the Code which 
governed these matters until 1920. Prior to this , Peru had pro­
mulgated two further Constitutions , namely those of 1856 and 
1860. That of 1856 was the first in which that element of po­
pular justice , the Jury , was to find no place (114) and its ex­
clusion received confirmation in the charter of 1860, which with 

(111) See "Historia d e l P erú", Jos e de la RIVA -AOUERO, Librerí a St udium., Lim a, 
1953, vol. II , at pages 340/ 344 . 

(112) S ee ' '.Códi go Sant a Cruz d e pro cedimiento s judic iales d el Esta do Sud-Peru a ­
no", Eusebio ARANDA (Edición Ofici a l ). Lima , 1836. See also "Histori a de la R epública 
d el Perú ", Jor ge BASADRE, Edicion es H is tori a , Lima , P erú, 1961, Vol. II , at pages 837/ 838. 

(113) S ee RIVA-AG UERO, op. c it . supr a a not e 111, p age 343. 
(11 4 ) Se BASADRE , op . ci t. sup r a at note 112, Vol. I , a t page 353. See a lso, " R e­

sefla His tóric a de la e volu ción d el de recho p en a l" , Julio ALTMANN SMYTHE, Llm.a , 1944 
at pages 238/ 239. · 
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minar interruption , was to carry Peru well into the next cen­
tury. One law of vital importance, promulgated in 1857 must 
also be mentioned. This created the post of Fiscal d e la Nación, 
a quasi-judicial figure with almost Ombudsman-like . powers, 
whose principal function was to act as a watchdog over the judi­
ciary in general. This is a real point of departure in the history 
of this officer of the court, who was destined to play ao, increa­
singly important role in the administration of criminal justice. 

The Código de Enjuic iamientos en M ater ía P enal, effective 
from J anuary 1863 had been in tended to resol ve doubts , secu­
re a uniform application of the adjectival law and generally fa­
cilitate the determination of criminal causes by reference to a 
scientifically ori_ented technique. (115) Its very complexity mi­
litated against the realization of these objectives and it may be 
said with sorne justification that it was the product of learned 
minds singularly unattuned to the realities of the situation far 
which they were legislating. (116) A great deal of thought had 
gane into the preparation of this Code and the comple xities of 
the problems, with which it sought to wrestle, had not been un­
derrated. Where it set out to clarify, however, it succeeded only 
in confusing. In its failure líes a basic lesson relative to the 
whole process of codification in so far as this art has heen prac­
tised in Peru. The codifier manifested in 1863 his fundamental 
lack of confidence in the judge and set out to resolve for him 
adjectivally almost every difficulty he might be likely to enco­
unter. This anti-judiciary orientation colours the very structure 
of the Code and is the main factor which gives it its complexi­
ty. That this lack of confidence, and the thereby assumed su­
periority of the codifier, may well have been justified , taking 
the body of the judiciary as a whole , ( 117) does not add any­
thing of value to the solution propounded. The ·justified fears 
merely translated themselves into procedures , which far from 
serving to improve the quality of the judicial determination of 
t~e matter , could only serve to aggravate the very uncertain­
t1es, which the codifier was seeking to eliminate. By the 1850s 

(115) See ZAVALA LOAYZA, op . cit. supr a at note 102 ,p age s 37/ 40 clt\n g the do­
cume nt und er whl ch th e draft Code wa s remltted to Con gress for a pprove.l. 

(116) See ZAVALA LOAYZA, op. cit . supra at note 102 , p e.ges 42/ 43 " ¡Cuanta com­
P_l~j ldad, cu anto s requi si tos, cu a ntos probl emas p ara obtener la prueba plena! ... La llu­
SlOn ° la espe ran za en la efic acia de la obr a codific a dora s e des vane c e ante la realidad que 
mol dea Y de form a los m ás cla ros y los m ás fuertes principios ". 

(117) See "Mensa j es de los Pre siden.tes d el Perú " , Vol. I, 1821/1867, Mensaje o! Ra­
m ón Cas tilla at pag es 183, 184 and 256. 
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the earlier reaction against Spain had spent its force an<l' the 
eyes of at least sorne Peruvian jurists were turning with inte­
rest to not merely the Spanish heritage, but also the more im­
mediate products of Spain 's own legislators. Accordingly, the 
Code of 1863 owes much to the Spanish Regla m en to Prov isio­
nal of 26th September 1835 and its most striking innovations 
derive from that enactment. (118) While it would be wrong to 
attribute too . much of the ill to this fact, its narrowness and res­
trictive view of the judicial function dearly owe a consider able 
debt to the influence of Hispanic jus-philosophy in adjectiv al 
matters. It is undeniable , nevertheless, that the earlier flirt a­
tion with emergent English liberalism and the essential spirit 
of revolutionary France had given way befare the more austere 
principles of Spanish authoritarianism The ill assorted marri a­
ge 0f elements deriving from these ·distinct spheres of influence 
produced a code of criminal procedure that lacked a purposeful 
connection with the realities of Peruvian life. While Peru's ju­
rists at this time show a high degree of intellectual attainment , 
their works are divorced from reality in such a way as to high­
light the artificialities of Peruvian society at this time. 

The Code of 1863 contains many features of the greatest 
importance inasmuch as they reveal the development of Peruvian 
adjectival law as well as for their enduring nature. The first 
part of the Code deals with matters of jurisdiction and ve­
nue. ( 119) It firmly establishes the jurisdiction of the Jueces 
de Paz in minor offences (120) 'and a triple instance jurisdic­
tion, (121) with a High Court and Supreme Court hearin g 
appeals. ( 122) I t provided that, as a basic rule, crimes be 
tried by the judge of the place in which they were committed. 
Elaborate rules were laid clown for challenging judges on groun ds 
of interest, bias or unacceptable association. ( 123) The second 

(118) See ZAVALA LOAYZA, op . cit . supra a t not e 102, page 40. 
(119) See, Códi go d e Enjuici a mi en to en Mat eria P en al , Edi ción Ofic ial , Lima , P erú , 

1862. Articles 1-12 . The questlon of venue has alwa ys been diffl cult far P eru due t o t h e 
vast ext ent of lts n a tur a l t errltory and the tremendous communlcatlon diff lcul t les. See, 
far ex ample , "Mensajes de los Pr esidente s " at page 279 : " Hay, sin embar go, a lgunos in­
convenientes para que ésta (la Justici a ) se a J)'l''Jntamente administrada en tod as par te s, y 
nacen de la dem a rcación Judici a l. Mas accesible es la Justicia para el pobr e que vive en 
el mismo lu gar que el Ju ez que para el qu e habita a gran distancia " . 

(120) Ibid. Articl 4 (1). 
(121) Ibld . Artlcle 4 (2-5) . 
(122) Ibid . Article 4 . 
(123) Ibid. Articl e 13. A comp arison of the Peru vian Judici al vlew of disquali flca ­

tion far bias with tha t deri ving from En gllsh case law is inter estin g and lnst ru:ctl ve . See, 
"An ales Judiciales del P erú", Impr enta del Estado , 1906, Vol. 2, 1873/ 75 at page 223. " No 
es caus a l de recusación a los magistrados judiciales el hecho de que estos sean acclonis-
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part deals with the bringing of criminal proce edin gs and . vests 
the right of initiating these primarily in the aggrieved par­
ty. ( 124) The role of the Fiscal as pttblic pros ecutor becomes 
clearly defined. ( 125) Generally , the initiation of criminal pro­
ceedings is an inelegant blend of private action and obligatory 
state intervention which at times overrides or supersedes it. A 
healthy feature is the prohibiton of secret or anonymous com­
plaints. (126) The third part , dealing with the form of crimi­
na~ proceedings, introduced a notion of considerable complexi­
ty. The process was divided into two stages , the "Sumario" 
and the "Ple nari o" . ( 127) The former was in tended to subs­
tantiate the existence of the crime itself , both as to matt ers of 
law and fact, while the latt er was to conc ern itself with the trial 
of the accused in respect of the matters thus judicially establis­
hed. The practical and philosophical clifficulti~s arising out of 
this procedural division never seem to have been appreciated 
by the authors of the Code , but Ín later .times the weight of 
criticism directed against it was almost invariably supported -
by appeal to the impractic ality of this feature. No concept in 
the whole of the Code is perhaps so difficult to understand as 
that entitled "el cuerpo del deli to" . The detinition of this con-

, cept is in itself exceedingly difficult , (128) for the most lear- ' 
ned of commentators are in a state of considerable disagreement 
on the point. What can be usefully said , however , is that those 
who originally engineered the concept were concerned to pro­
duce an adjectival tool which would permit of the judicial proof 
of the twin elements of the criminal figure , namely the int ellec­
tual element and the non-intellectual element. ( 129) The "Cuer­
po del delito" is not thus a definition of the elements of the cri-

t as de socieda des anón im as en que también lo son los Inter esados en el juici o" , CompM'e 
Dim es v. Grand Jun ctlon c a n al Co . 3 H .L. a a s . 794 . 

(124) Ibld . Art lcl e 16. 
( 125) Ibld . Artlc le 18. 
(126) Ib ld . Art lcle 28. 
(127) Ibld . Article 29. 
(128) Ther e is a very considerable !lt eratur e on the subject . See " DeTecho Proce­

sal P en al : La Prueba", Luis del VALLE RANDICH, Lima , 1964. p age s 58/ 62. See also, "El 
Cuerpo de¡ delito en la legisl a ción proc esa l argen t ina ". Cleme nte A. DIAZ , Abelado-Perrot , 
Buenos Aire s, 1965 a t pages 34/ 35. "La noci ón d e CUeTPO del d elito es un concepto com­
pleJo, en cuanto se compo ne de elem entos d e dif erente intens idad y calidad que dlflcU­
m ente son s usce ptibles de ser compendiado s o ext ractado s en una frase l a. a decuadamente 
ampli a como para compr end erlos a todo s ; d e ahí que la d efinición d e cuerpo del delito 
tendr ía que comenza r por d efinir sus elementos ". For a judici al exposltlon of the dlflcul ­
tles see, " Ana les Judic ia les del Perú ", Vol . II, 1873/ 75 a t page 368 . 

(129) S ee DIAZ , op . cit. supra at note 128, pag e 35. See also "Anal es Judicial es", 
Vol . V, 1888/ 1893 at pages 656/657. 



PERUVIAN CRI MINAL PROCEDURE 

me itself nor a definition of sorne part of those elements , but ra­
ther a juridical concept that permits of the judicial recogni­
tion of éertain 'of the elements of the crime that the process 
may proceed to the judging of the responsibility for its commis­
sion by the person accused. The probative problem will readi­
ly be appreciated by anyone familiar with the Anglo-American 
law of criminal responsibility with its awkward conceptual 
structure composed of ac tus reus and mens rea. The results in 
practice of this procedural focussing upon the most thorny as­
pects of the delictual concept were far from favourable. The 
preliminary stage of the proceedings reduced itself to a mere 
mathematical collection and arrangement of items of proof, by 
judges who were far from understanding the philosophical na­
ture of the concept that had been designed by the learned ju­
rists to relieve them of almost ali necessity to think for them­
selves. ( 130) The accused arrived at the second stage of the pro­
ceedings after frightful delays with the cards already stacked 
very much against him ( 131) simply beca use the mechanism 
so devised performed the most imperfect surgery upon the cri­
minal concept itself and the . proof of the " Cuerpo del delito" 
tended ali too often to be taken as virtual proof of the respon ­
sibility of the accused for the commission of ali those elements , 
which went to make up the criminal figure itself. 

Having th:us designed an elaborate system for trying the 
cause, ~the Code devoted considerable attention to matter s of 
evidence. In the matter of witness evidence , a strict require­
ment of two credible witnesses was laid clown (132) and an 
awkward distinction drawn between full and partial proof. (133) 
Once again mathematical notions of sufficiency were establis­
hed to regulate the activities of the judge. The "Cuerpo del de­
lito" itself formed an indispensable part of the evidence of th at 
stage of the process designated the "Pl enario" . (134) Thc Co­
de of 1863 placed a heavy responsibility in fact upon the judge 
in the evaluation of the different classes of evidence that it 
sought to enumerate , but it tended to hide this behind the ela-

(130 ) See ZAVALA LOAYZA , op , c it .- supr a. a.t p age 102, be.ge 43. See a.l so , " Códi go 
de Pro cedimi entos en M ater ia. Crimin al " , Legisla ción Peru a na. , Lim a., 1920, Exposi ción de 
Moti vos , M a ria.no H . Cornejo a t p e.ge x . " El tra ba.jo de los jueces se reduc e a. contar los 
mono silabo s que d etermin a n la condena " . 

( 131) See , M aria. no H . CORNEJO , op . cit . supra a.t note 130, pe.ges v!11, 1x. 
(132) Código d e Enjuici a miento en Materi a P enal, Artlcl e 101. 
(133) !bid. Artlcl e 99 . 
(134 ) Ibld . Artlcle 101. See "Anales Judiciales ", Vol. IV, 1880/ 87, p age s 35/ 48. 
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óorate instructions prepared far his guidance. The result was 
that the judge was neither an eff ective seeker after truth nor 
an independent arbiter of the circumstances of the case; he 
was in short ·a prisoner of the process. The Code could only ser­
ve to ipcrease the uncertainties of the judges at first instance, 
while doing nothing to boost their self-confidence. The tenden..: 
cy to look far consolation in the strongest form of proof which 
could only be the fullest and most complete confession on the 
part of the accused was almost irresistible. (135) Although the 
Code expressly farbade the use of torture, the lack of the pres­
umption of innocence coupled with the prospect of languishing 
far years in the most unsatisfactory conditions of incarceration 
had very much the same effect. The Code provided limited facili­
ties far release on bail, ( 136) but in general its provisions were 
structured to the premise that, once apprehended , the suspec­
ted author of a crime ought to remain in the physical power of 
the authorities until such time as he might be positively absol­
ved of its commission. 

The appeal procedure instituted by the Code was a re­
view of the written process not a retrial, although the reception 
of fresh evidence could be admitted. (137) The importance 
of the Fiscal is notable in appeal proceedings. The Code fur­
t~er provided that the proceedings might be quashed as a nu­
lhty by the Supreme Court in the case of an infringement of 
the law relative to the application of the appropriate .penalty 
or in the case of sorne fundamental omission in the proceedings 
themselves ~hich vitiated their legal effectiveness. (138) This 
power of review by the Supreme Court was of considerable im­
portance in establishing a regular and uniform administration 
o_f the criminal law. The last part of the Code contains a sec­
t1on devoted to the summary procedure in minor offences to 
be_ ~ollowed by-the Jueces de Paz. ( 139) The comparative sim­
phc1ty of the procedure elaborated is striking. 

A code, once adopted, tends to leave an indelible mark upon 
the legal system of which it farms a part. Thus the Code ,of 
1863, however fundamentally it might be altered in the future, 
tended to set the basic pattern far the hearing of criminal causes 

<135) Mariano H . CORNEJO , op . cit. supr a a t note 130 , at pag v111. 
<136 ) C6d1go de Enjuiciamiento en Materia Penal , Artlcle 77/ 82. 
( 137) lbld . Artlc!e 151. 
(138) Ibld. A'Itlcle 156/ 159. 
<139) Ibld. Artlcles 167/175. 
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in Peru. However radically the future reformers might operate, 
they could never alter or wholly eradicate those features which, 
forming part of Peru's Hispanic heritage, were expressly or by 
implication incorporated into her legal system by the Code of 
1863. Thus the system preferred was inquisitorial and that ele­
ment of popular justice the jury , was excluded . Curiously, the 
earlier trend towards Anglo-French thinking had left Peru , in­
conveniently, with the jury in the special and difficult case of 
criminal causes concerning the Press and publication. (140) 
The nature of the judicial function in criminal matters was con­
ceived of in Hispanic rather than Commón Law terms. Most 
important of all , perhaps, was the attitude towards the nature 
of criminality itself, as evinced by the concept of the "Cuerpo 
del delito" and the judicial proof of its elements and of the 
guilt of the pernon standing trial. The written process rather 
than the oral was adopted, with all that this signified in terms 
of labour and the hierarchy of officials necessary to ensure the 
functioning of the system. Within the Code is enshrined, 
albeit tentatively, the notion of the Fiscal as protector of the 
public interest and as an adjunct to the judicial function itself. 
(141) These features were to represent the raw materials with 
which later generations of Peruvian jurists would work to im­
prove the administration of criminal justice. 

Two other aspects relevant to the subject deserve mention . 
In the second half of the XIXth century there is clear eviden­
ce of the growing importance of the Supreme Court of the Re­
public as a formative influence in the creation and adaptation 
of adjectival law The court had begun to assume an authori­
tative position, which gave its interpretations a most important 
place in the normative hierarchy of Peru. When in the early 
years of the following century systematic publication of the 
Court's decisions from 1871 onwards was undertaken , the true 
role of its judges ~nd that of the Fiscal began to emerge. It is 
clear that this publication was originally intended to form the 
basis of a case law system upon which lawyers and the inferior 
courts might rely for guidance. ( 142) While never achieving 
the eminence of the judicial decision as a source of law in a 
Common Law country, these precedents and the m em oria and 

(140) Mari ano H. CORNEJO , op, cit. supra at note 130 at page vil . 
(141) See Artlcles 16/ 28, Código de Enjuiciamientos en Materi a P enaL 
(142) See "Anales Judiciales " , Vol. I , 1871/72, Prólo go a t page !!. 



... 
250 REVISTA DE DERECHO Y CIENCIAS POLITICAS 

reports of the Presidents and Commissions of this Court had 
a profound effect upan the criminal law and its institutions . 
It would be true to .say that no important development took 
place · without the Court's sanction and its resistance was often 
crucial in deciding the fate of a projected reform . The intima­
te and continuing link of its members with academic life and 
·their readiness to serve upon codifying commi:ttees lent a st abi­
lity to the legal system which buttressed it against the general 
shakiness and frailties caused by Peru's inherent political and 
social schisms. The second feature , the history of which has 
already been related elsewhere , (143) is the introduction of the 
remedy of Habeas Corpus into the Peruvian legal system. This 
marks in a way the rebirth of liberal thought and an expansio­
nist attitude on the part of Peru's jurists that is to culminate 
in the reforms of the X:X:th century. It serves also to underline 
the continuing preoccupation of those concerned with the ad­
mihistration of criminal justice with the sad fact that paper 
perfection in the matter of law-giving was not adequately mat­
ched in the execution of or obedience to th ese scientifically 
structured enactments. The plaint of F ran cisco de Tol edo (144) 
might well have had its echo in the late XIXth centurv, but in 
a more disguised form and for different reasons .· Basi~all y ho­
wever, the hard facts of Peruvian society remained the sam e and 
these militated against equal application of the law despite lip­
service paid by modern protagonists of the principle. 

T h.e Twentieth C entury 

The history of Peru's criminal procedure and institutions 
from the turn of the century until the present time must be 
predominantly an account of the two great codifying exercises 
of 1920 and 1940. While other changes, both institutional and 
P.,,roced1;1ral, have their importance, the significance of the two 
Cod~s 1s such as to overshadow ali else in the historical pers­
pective. The period in which they are set was a turbulent one 
!or Peru, both politically and juridically. Each is a product of 
its ow_n age, bearing always in mind that legislation t ends in 
any system to reflect not the immediate moment of its promul-

<143) See "Hab eas Corpus in the Peru vle.n Legal system", H . H . A . COOPER , Revis­
te. de (o14e4re)ChSo Y Cienc ias Poll t icas , U.N.M .S .M. , Año XXXI , No. II, p e.ges 297/ 335 . 

ee note 96 supra . 
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gation but rather the earlier, preparatory period, over which 
the ideas embodied in its dispositions were co'alescing. A rela­
tively short time separates the two Codes, but in certain respects 
their diff erences are striking. I t might be said that the Code of 
1920 embodies much of the legal philosophy of the first years 
of the present century and the delay in transmuting them into 
acceptable nórmative form made them, if not at onc.e obsolete , 
at least ripe for a very early revision. The Code of 1940 is thus 
perhaps less of a new endeavour than a ripening or maturing 
of sorne of the adjectival law tentatively projected by its pre­
decessor. The Code of 1920 may be said to represent the birth 
of a distinctively Peruvian criminal proq:dure after a somewhat 
extended period of gestation. On this analogy, the Code of 
1940 is truly in the nature of a coming-of-age. · 

The preparation and promulgation of the two codes of 
criminal procedure must also be studied in the light of Peru's 
constitutional experience, if their significance is to be properly 
appreciated. The second half of the XIXth century , which had 
early produced Peru's first native code of criminal procedure 
witnessed, too, the promulgation of Peru's longest-lived Cons­
titution to date. (145) Yet this lattvr part of the century, which 
p.ad brought Peru to independent nationhood, was one of vio­
lent political change internally and war and crisis in her exter­
na! relations. Basically, the tenets to be found in the Consti­
tution of 1860 were sound , but the pace of social change and 
instability of political factors were against their satisfying the 
country's needs in the matter of law and order. These needs were 
never far, however, from the •minds of Peru's legislators and 
the patent dissatisfactions , which found expression from time 
to time, were the product of Peru's peculiar environment, the 
elements of which worked against enforcement and execution , 
rather than a concerted aJtack upon specific norms or institu­
tions and th€ ideas upon which they were based. As society 
grew and power became more diffused throughout it, discontent 
with the bases of the Constitution and the administration of 
the criminal law took on a general character which reflected the 

(145) The Constitutlon of 1860 was promulgated 10th November 1860. From 29th 
August 1867 to 6th January 1868 another constltutlon was legally In force and the cons-
1tutlon of 1860 was restored on tha t Iatter date and was legally effect!ve untl! 27th De­
cember 1879 when lts validlty was !nterrupted by the Estatuto Provlsor lo of Nicol ás de 
Plérola untll 18th January 1881 when lt was restored de facto . Restoratlon de Jure of the 
1860 Constltutlon took place on 2Jrd October 1883 and lt endured untll the promul gatlon of 
the new Constltutlon on 18th January 1920. 
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anxieties of the age. It is of sorne note that the great Constitu­
tional debate, leading to the promulgation of the Constitution 
of 1920, (which finally superseded that of 1860) , proceeded 
parallel to and often entangled with the more technic al deb ate, 
:which heralded the promulgation , in the same legislative assem­
bly, of the Code of Criminal Procedure of 1920 . The effective­
ness of the Constitution of 1920 as a legal instrument had little 
opportunity for proof, for its promulgation was rapidly followed 
by a period of dictatorship which practicalJy par alyz ed its ope­
ration. In many ways , the Code of Criminal Procedur e of 1920 
is a more able work than the Constitution of the same year 
(146) and as a measure of reform it far more radical and sa-
tisfying. · 

Codes and Constitutions , particularly in Latín American 
countries tend to bear the indelible stamp of those primarily 
responsib]e for their elaboration, so that we can usu al ly identify a 
code and its ideas with its author. The Code of Criminal Pro­
~ed_ure of 1920 (147) is largely th <; work of a most remarkable 
Junst, Mar iano H. Corn ejo, who brought to the task of reforming 
Peru's creaking , adjectival criminal law th e long , pr actic a! ex­
perience of an astute legislator and politician , nicely blended 
with the qualities of an advanced, distinguished think er in the 
realms of sociology and law . (148) Perhaps a less radic al or con­
troversia! figure might have aroused less opj:>osition amon g the 
nation 's conservative elements so that the Cod e, as contemplated 
by its author, might have passed into law. It is cert ain th at one 
of lesser ability could not have produced the reforms so necessa­
ry to Peru's juristic health after a fashion that would hav e been 
~cceptable to those then in ch arge of her destini es. Tlie Code 
1tself is a remarkable work, but what is of special value is the 
exposition with which Dr. Mar iano H. Corn ejo -prefaced his 
draft Code and his careful annotation of each of its articl es. 
(149) An examination of these observations enables one to un­
derstand the motivation of each proposition and the sources upon 

( l46) The Constltut lon of 1920 w e.s esse ntl e.lly a polltlcal eomp r omlse deslgned t o 
glve exp resslon to e. numb er of Ideas the.t h e.d not as yet a ch leve d a conc rete formula t !on . 
Thb e Code o! Crimin a l Proc edlll' e wa s the product of a care ful stud y from the 11th Fe -

rue.ry 1915. . 

<147> El Códi go de Proc edimien t os en Mate ria Cr lmln a l of the 2nd J a nue.ry 1920. 
<148) Far an e.ppr ecle.tlon ot thls extra ord.ln a rtl y versatlle man se e, "Maria.no H. 

CORNEJO ; el hombre y su obra ", Dr Hugo Denegrl Corn ejo, Colegio d e Abogado s d e Lima, 
1966. ' . 

(149) See Ma,rle.no H . CORNEJO , op. clt . supr a a t note 130. 
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which the author had drawn for inspiration. One is necessarily 
left, the heat and controvers y of the moment of its introduction 
having long sinc e passed, with a profound admiration for the 
author , its movin g spirit against often the most serious of obsta­
cles, and the breadth of his vision and culture. In a historical 
sense , its novelties repr esent a real triumph of the forces of pro­
gress over the sloth and indifference , of the traditionalist 
viewpoint. If a code of procedure is thought of in terms of ma­
king effective the norm ativ e content of the substantive law, it 
can be said th at the Code of ivl arian o H. Corn ejo went a very 
long way tow ards the realiz ation of this objective. That it was 
not an unqualified succ ess was due to endemic failings in Peru 's 
legal thinking and her administration of criminal justice rather 
than as a result of any technic al inadequacies or poor orien­
tation on the part of its author. 

The prim ary objective of the Mariano H. Cornejo Code 
was to bring out the criminal process from behind the archaic 
screen of technic alities , which bedevilled the trial of even th e 
simplest issues and to erect a proceeding which would combine 
the best features of the inquisitorial system with the most ad­
mirable characteristics deriving from the penal procedures of 
Common Law countries. ( 150) The result was acknowledgedly 
a hybrid with its elements drawn from France and Spain and 
in its most import ant and controversia} respect, from England. 
( 151) I t is u pon this last element , the jury , that the adoption 
of the Code nearly -founder ed and the projected Code in fact 
only pa:ssed into law after the controversia! fourth part , pro­
viding for jury tri al, had been withdrawn by its sponsors . The 
opposition to the adoption of jury trial in any form was sust ai­
ned and at tim es alrnost hysterical. (152) Nevertheless , the 
consid ered opinions of Peru 's most distin guished jurists on this 
question were sab er, mea sured and deserving of the __ respect , 
which permitted them to prevail. ( 153) Although poht1cal un­
dertones were not entirely absent from this deb~te 31n_? ~he even­
tual solution of the question , perhaps no truly Jt~nst1c ISsue has 
ever been so hotly argued . Prejudices on both s1des ran strong 

(150 ) lb id , at p age s x li an d xiU. 
(151) S ee "Có di go d e P rocedimientos Penales " , Sext a Edic ión por Fernando GUZ­

MAN F ERR ER, 1966, Ex p osic i ón _d e motivos d el an teproyec to at p e.ges 8 and 9. 
(152) T he soun d a n d fury of the a rgume nt is b est appreciate d from a r eadin g o! 

the Congress ion a l deb a t es, see Diari o d e los Debates, Asamb lea Nacional, 1919. 
(153 ) S ee "El jurado e n el P erú", con ta!nln g the opln ion of Tomás JOFRE , Imp . 

Torr es Aguirre, Lima , 1920. S ee also, " An ales Judicial es, Vol. XII" , 1916, p e.ges 356/ 366. 
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and deep and the subject affords fascinating material for study 
of the effect of professional predispositions and the traditions 
of a particular legal education upon law reform. (154) . The prac­
tica} result was a typical, Jegalistic compromise, in which the 
principie of popular trial was conceded, that the more impor­
tant reforrri of the oral, public trial following a preliminary, in­
vestigative stage be firmly established. Many of the elements, 
now more Iogically grouped together in the Code of 1920, can 
be discerned in earlier Codes and Constitutions. The real reform 
lay in their ordered nature so as, at last, to produce a coherent 
framework of procedural principies which, having regard to the 
state of the nation's juridical development, would permit of the 
satisfactory administration of criminal j ustice. That these re­
forms were possible at all having regard to the continuing p_oli­
tical difficulties of the times, - is a tribute to the collective , legal 
conscience of Peru as much as to the efforts of individual cru­
saders. It is of considerable consequence that the Supreme Court 
from the year 1910 onwards had grown greatly in stature and 
influence and between the years 1914 to 1919 in particular it was 
a most dynamic and beneficent element in the process of law 
reform. (155) It is a tragedy that this feature, which could ha­
ve had so important a consequence for the rule of law in Peru 
was prematurely truncated by reason of the unfortunate dispute, 
in which the Court found itself in ,1919 with the Executive, frorn 
which it could not have hoped to and from which indeed it did 
not, emerge victorious. ( 156) 

U nder the Code of 1920, the ungainly and largely impracti­
cable division of the criminál process into its two parts of "su­
mario" and "plena rio" gave place to a preliminary stage to be 
called the "Instrucc ión" (157) and a secondary stage, the trial 
proper , called the "Juicio". (158) This reform was much more 
than a mere exercise in semantics. Instead of the highly compli­
cated '"'trial before trial" there was substituted a true process of 
factual investigation directed by a single, specialised judge , 
whose sole function was to be the thorough examination of all 

0 54) See, for exampl e , t he Memoria of Dr. Manuel Vicente VILLARAN, La Revista 
del Foro, Lim a, Afio lll , No . 2, 1916, at p ages ' 107 / 109. See also. Afio 111 , No. 6 , at p e.ges 
l69 / 176 and Afio ID , No. 7 , 1916 at pe.ges 201 / 213. 

(155 ) See BASADRE , op. cit. supra at note 112, Vol. VIII at pages 3696 / 3698 a.nd 
pages 3765/ 3766. 

( 156 ) lbld . at p e.ges 3966 / 3974 . 
<157 ) See Art lcle s 43/7 3, "Código de Procedlmientos en Materia Criminal' '. 
<158 ) , See Arttcl es 183 et seq. "Código de Procedimientos en Materia. yriminal". 
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the circumstances of the case and the proper ordering of the 
materials , which might be acceptable in evidence, that the case 

, be tried according to law by the competent tribunal. ( 159) In 
the event of finding no case for the accused to answer, the "Ju ez 
instructor" could , subject to objection by the Fiscal, arder his 
immediate release. ( 160) The intention behind the reform seems 
to have been to preserve all that was good in the inquisitorial 
process, this latter being in accord with the realities of Peru­
vian life and society , while liberating this process from those 
procedural impediments wh ich prejudiced the outcome of the 
eventual tria! of the formulated issue. The language of the 
Code in regard to the creation of this new criminal proceedin g 
is somewhat involved , ( 161) but its principles, well tried in 
other civil law systems were not novel or unaccustomed to the 
Peruvian jurist and practitioner. This part of the Code was 
generally welcomed and its implementation caused little difficul­
ty in practice. 

That part of the Code concerned with the "Juicio" or the 
tria! proper was designed to give effect to the principie called 
''El cr~terio de conciencia". (162) The underlying idea of the 
reform seems to have been the entire and wholesome eradica­
tion of the purely mechanical weighing of evidence in arriving 
at judgments and to permit the judge an intellectual liberty of 
appreciation of the matters , which he had perforce to consi­
der. (163) It seems to have been rather casually assumed by 
the author of the 1920 Code that his use of-this ·expression and 
all that it imported for the actual terqiinology , which translated 
this idea into normative form , would be perfectly intelligible 
'to all and, indeed , insofar as no immediate objection was rai­
sed, his unconcern would seem justified. Subsequent events , ho­
wever, would indicate that more detailed explanation of what 
was intended might have been helpful , that the judges might 
the better have understood the new role that had been inten-

(159) See M ari a.no H . CORNEJO, op . cit. supra at note 130, page 124, See also, 
"Códi go d e Proc edimientos en M at eria Criminal", Juan José Calle , Librerí a e Imprenta 
Gil , Lim a , 1920 at p a ge 33. 

(160) Artlcle 53, "Códi go de Procedimientos en Materia Crlm.lnal " . See the obser­
vatlons of Mariano H . CORNEJO , op . cit . supra at note 130, page 27, settlng out the ad­

, va ntages o ver the old proce ss. 
(161) Thls Is prob a bly due to the rather prollx style of Mariano H . CORNEJO hlm­

self and the dlslnclina.tlon of hls contempor arles to r edra.ft hls proposals In slmpler forro . 
(162) Mariano H. CORNElJO, op. cit . supra a.t note 13, page xix . 
(163) Ibld., pages x xix to xxvll. See a.lso pages 106/7 and the' com.mentarles oñ Ar­

tlcles 259/ 260 of the Code . 
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ded for them. (164) By and large , it may be said that the re­
form was successful in this regard. The old pitf all of the mass 
of written proofs , which virtually obliged the judges of the "Ple­
nario" to come to a certain conclusion , was avoided and this 
com!>ined with the orality of the proceedings and the testing 
of the evidence afre sh in open court , gave the trial far less of 
a proceduraL dependence upon the preliminary stage than had 
been the case with the devices ü replaced. This opening up of 
the judicial function and the consequent independence of action 
thus c~nferred is really one of the principal features of the new 
Code. The tri al throu ghout ret ains much of its inquisitorial 
character wi th the trial judges taking a most active part in the 
search for what is conceived to be the truth of the matter in · 
issue. (165) 

The princip al institutional. reforms introduced by the Co­
de of 1920 concerned the office and role of the Fiscal and the 
structure of the main criminal courts themselves. A whole sec­
tion of the Code was devoted to the office and attributes of 
the Fiscal and the older notions of this post were taken and ela­
borated upon to produce what was entitled the "Minist erio 
Fiscal". (166) . 

This in effect , comprised the aggregation under a single 
heading of all the officials exercising these public functions at 
whate ver level of juri sdiction. The composite, Jiierarchical bo­
dy was entrusted with w1de directive powers , in the public in­
terest , in regard to the initiation , control and trial of ali cri­
minal proc eedin gs. The reform was not organic , but rather de­
finitive and repre sented a logical extension of clearly observa­
ble trend s ove r the preceding half century or so. To give effect 
t? the proposal s relat ing to trials , the Code designated the prin­
cipal courts of fir st inst ance in criminal matters, "Tribunales 
Correccionales", defining their organisation and functions in re­
lation to the tasks set for them. ( 167) These institutional re-

(164) See, for exam p le, "El cr iterio de conci encia en la legisl a ción penal del Perú " , 
Víctor Modesto VIL LAVICEN CIO , R evista de D erecho P rocesa l Penal , Buenos Aire s , Afio 
X , ( l952) No . 4, pages 62/8 0. VILLAVICEJNCIO wrttes (pages 62/63). "La ampl!tud que 108 
cod.lfica dores le dleron a l lnstlt uto del cri teri o de conc i enci a , empe zando por el Doctor 
Marl ano H. CORNEJ O el adversarl o m ás t ena z d el s istema de la prueba tasada, h a provo­
cad o una verdadera a;,,arquia en la compren sl ón exacta de sus al cances. En treint a afios 
de vlgor, de ambos códlgos de proce dlmlen t os p en a les , la juri sprud encia no podrla decir­
nos en que consiste el crite rio de concien cia" • 

(l 65) See , especlally, Artlc les 213/ 218, Códi go de Procedimientos en Materia Criminal . 
(l 66) Artlcles 11/ 16, Código de P rocedimi ento s en Materi a Criminal . 
(167) Art lcle 184, Cócllgo de Procedim ientos en Materia CrlmJnal . 
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forms were intended to complement the movement towards 
oral proceedings , to ensure the public nature of the adminis­
tration of criminal justice and to improve generally the profes­
sional calibre of those entrusted with giving practica! effect to 
these objectives . The "Ju ez de Paz" was retained for dealing 
with minor offences and it is curious in view of the attention 
paid to the question of the jury , that more criticism was not 
directed at what was , for political reasons and the unpaid na­
ture of the office , a far from satisfactory imitation . (168) It 
is equally worthy of note that those who were so strongly , at 
this time , arguin g for a measure of decentralisation in govern­
ment did not seek to adapt the , "Jueces de Paz" to serve this 
end. 

For all its more obviou s fault's, this Code of 1920 represen­
ted a notable reform and a very real attempt to correct the 
defects in the administration of justice. Its principal failing lay 
inevitably , in the fact that it had been based upon the incor­
poration of some form of jury tri al in the Peruvian system. The 
Code in its emasculated form still bore the traces of what had 
been excised , for even the most skilful of surgery could not ha­
ve eradicated what was , after all, one the fundamentals upon 
which the Code and its operation was to have been based. In 
its language one can detect much of the persuasive oratory for 
which Mariano H . Cornejo was so deservedly famous . Its sty­
le, in the light of the requirements of precision and clarity , lea­
ves something to be desired . Neither its preparation nor pro­
mulgation can be said to have been unduly hurried , but ha­
ving regard to the historic al conte xt in which the Code was set , 
it can be said with confidence that , had it not passed into law 
when it <lid, it might never have become law at all. While it 
did not have a very long , effective life, many of its forms con­
tinued and continue to rule from the grave. For all its superfi­
cial leanings towards the Common Law, the Code of 1920 was 
a natural product of its Spanish past and while the then cu­
rrent Spanish Code undoubtedly served as a model, (170) it 

(168) See. La R evista del Foro, Lima , An o IV, No. 2, 1917, pe.ges 35/ 37. 
· (169 ) S ee p artl cularly th e t erm inolo gy of Lib r o Segun do . See also , Exposición de 

Moti vos, Códi go d e Proc edimi en tos P en a les, edn . cl ted at note 151 supra a t pe.ge 9. See 
a.Jso, " Códi go de Proced im iento s en Materia Crim inal " , Dar lo RODRIGUEZ LLERENA , Ch i­
cle.yo , 1936, a t p . 295. 

(170) ' See "La reform a proc esa l p en a l en el Perú " , Nlceto ALCALA-ZAMORA y CAS­
TILLO , " La R ev ista del Foro " , Lima, XXXI , 1939, No . 7 and 12 at pe.ge 344. 

\ 
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was Peru 's own Hispanic heritage that permitted of its adap­
tation and utilization according to the dictate s of her then ju­
ristic needs . 

In 1936, the difficult years , through which Peru had but 
lately passed , at last gave way to a period of tr anquility, in 
which reform of criminal procedure . could onc e more be consi­
dered. The task was most wisely entrusted to one . whose ca­
reer and experience in themselves represented something of a 
guarantee of success. Dr. Carlos Zavala Loay za· has left us the 
most careful record of his thoughts and motives in almost eve­
ry particular relating to the "Cód igo de Proc edim·ien tos Pena­
les" , which became law on the · 18th March, 1940. (171) In ad­
dition, the entire work , almost to a comma , was subj ected -to 
the most rigorous criticism · by a renowned specialist in th e field, 
Dr. Niceto Alcalá-Zamora y Cast illo. (172) Even after nearly 
tbirty years of experience with the Code , tl}is latter work leaves 
little more that can be usefully said by way of structural anal y­
sis. Dr. Alcalá-Zamo ra has dissected article by article the Co­
de of 1940, laying bare faults obvious only to the practised eye 
of one versed in the lore of differendy Óriented penal procedu­
res. ( 173) The result of this learning is that , from this distance 
one can write of this Code and its historical signficance with a 
confidence that would not have been justified in the case of 
earlier legislation. As a general observation it may be averred 
that while the Zavala Loayza Code <loes not have the quality 
of originality of its predecessor to commend it , it s own intrin­
sic qualities mark out for it a special place in any history of Pe­
ruvian legislation. For ali its inadequacies , it <loes rep resent 
an enormous and observable , technical advance not only in 
respect of its content , but also its structure and language . (174) 
With ali, however , it is at best a reform or improvement of the 
old rather than sorne vital , new orientation that is bein g witnes­
sed. (175) The Code of 1940 is a re-sharpening of sorne of the 
old~r, tried and trusted procedural tools , with their occasional res­
tylmg to suit the modern fashion. The historian yvho looks for the 

(171) See " La Revista del Foro " , Lima , Afio XXXI , 1939, No. 57/ 12, p ages 269/ 328. 
(172) lbld , pages 329/ 424. 
(173) Ibld . p age 330 where DT. ALCALA-ZAMORA describes hls own formatlon SS 

G ermano -Itallan by way of contra st wl t h t hat of D r . ZAVALA LOAYZA whlch h e descri­
bes as AngJo-French. 

<174) ALCAL A-ZAMORA, op . ci t . supra at note 170, p age s 333/ 335 . " Uno de los m a ­
yores aci ertos de A. z. en su b rev edad " . 

(175) Ibld , p age 332. 

, 
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drama and majesty of the 1920 ''leap forward" will look in 
vam. 

The Code of 1940 sought to grapple resolutely with the 
central procedural problem, namely, the division of the process 
into two stages. This, as has been demonstrated, existed de f ac­
to or de jure from the earliest times. The practica! and theore­
tical inconveniences were thrown into relief by the definitive 
solution offered by the Code of 1863; the answer of the 1920 
Code was the "instrucción", it being left to the Code of 1940 
to give precision and refinement to this concepj. For those whose 
thoughts travelled along the lines of the Peruvian jurist, the 
problem was to avoid the pre-trial of the Issue, while investi­
gating the case with sufficient thoroughness to the point where 
an issue for tria!' could indeed be formulated. Deep and only 
half perceived problems lay at the root of this dilemma. The 
defect of the earlier Codes was the repetitive nature of the pro­
cess, a mere trampling over well trodden ground. (176) The di­
fficulties really stem from regarding this initial investigative 
stage as a judicial proceeding at all, but the system having so 
decreed it, the consequences for the secondary stage, the tria! 
of ihe issue thus defined, are inescapable. What the 1940 Co­
de <lid was to give yet more prominence to the "Instrucción" 
stage and yet more freedom and power to the judge who was 
to undertake it. ( 177) Inevitably, this circumscribed stiU fur­
thér the trial process itself and the Code and the arguments for 
it are all redolent with an appreciation of this fact. (178) 
While the Code of 1~40 upholds and reinforces the "Criterio de 
Conciencia" its provisions in fact limit severely the area over 
which the beneficent core of this concept holds sway. The 1940 
Code has tended to swing the emphasis upon the "Instrucción" 
stage in the most real sense Ieaving the trial itself for a forensic 
appreciation of what emerges from it. The trial thus becomes 
a complex battleground of argument on law, for there is, by 

(176) MaTlano H. CORNEJO , op . cit. supra at note 130, page xxl. "El plenario es­
crito no tiene explicación de ninguna clase : es la repetición de la lnstruclón, no sólo esté-
rll, slno dañosa y contraproducente _ _ _ .. _ 

(177) See ZAVALA LOAYZA , op. cit. supra at note 102, at page 76. 
(178) Ibld. page 76. In the words of Dr. ZAVALA LOAYZA, "El propósito legisla­

tivo tenia que dirigirse, consultando los principios doctrinarlos, a dar a la Instrucción una 
función hl.stórlca y cleiltiflca a través de la cual se descubriera el delito y su agente res­
ponsable para entregarla después a la labor critica de los que hablan de expedir la sen-
tencia definitiva ___ .. _ Somethlng of the phllosophice.l dilemma can be appreciated from 
a propasa! made by Daniel E. MURRAY, "A comparntive study of Peruvian Criminal Pro­
cedure", Unlverslty of Mlaml Lnw Review, Vol. 21, No . 3, at page 649. 
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the time this stage is reached , little else about which to argue . 
The "Instrucción" is seen as the stage of discovery; the trial 
perforce reduces itself to argument about what has been dis­
covered. 

Two important innovations were made by the Code of 
1940, the creation of the ''Policía judicial" , (179) a special bo­
dy of police entrusted with the task of collaborating in the "/ns-

. trucción and the Minister io de Defensa" , (180) providing for 
the defence at public expense of those who could not satisfacto­
rily employ the services of a lawyer on their own account . Gi­
ven the increased prominence of the "Instrucción" and the na­
ture of the organisation of the police in Peru , the creation of a 
special body under the direction of the judge was essential that 
the objectives of this part of the process be attained. (181) The 
police do not appear as accusers , but rather as expert informants 
as to the circumstances of the case , with the additional respo­
sibility of making available to the Court not only the eviden­
ce, but also the accused person. The creation of a special pro­
vision for the official authorised defence of the accused respon­
ded to a felt need in the legal profession that mere legal aid 
could not satisfy . The stigma of defending an unpopular 
accused could be so damaging professionally, and obedience to 
the tenets of the professional code of ethics such , that sorne 
persons would perforce have been without counsel before the 
courts had not these salutary provisions been incorporated in the 
Code. 

The Code of 19:10 makes important modifications in relation 
to the establishment of civil responsibility ( 182) The 1920 Code 
had treated of the matter in a somewhat confused fashion , influ­
enced perhaps in part by the strict separation of the civil from 
the criminal in proceedings under the Common Law system. Ha­
ving regard to the admitted principie of unity implicit even in 
the 1920 Code, its successor logically gave form to this for the 
purpose of preserving the public as distinct from private charac-

(179) Artlcles 59/ 66, Código de Procedimientos Penale s. 
(180) ATtlcles 67/71 , Código de Procedimientos Penales . 
(181) No "Pollcla Judicial" as such bas, in ta.et, ever been created and the tunc­

t lons o! tbls lmportant body as lt we.s concelved by the autbor o! tbe 1940 Code are ca­
rrled out by a brancb ot tbe ord1nary pollee investigation servlce. See Luis del VALLE 
RAN~ICH, op. cit. supra at note 1, page 313. See also, " Instituciones de Derecho Procesal 
Pen a l , Domingo OARCIA RAOA , Ediciones Studium, Lima, 1965 at p e.ge 409. 

(182) See Artlcle s 54/58 , Código de Procedimientos Penales OUZMAN FERRER at 
pe.ge 115. 
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ter of the action . Sorne of the diff iculties of this mixed civil and 
criminal jurisdiction make themselves felt elsewhere as in the 
case of Habeas Corpus proceedings, in which the distinguished 
author of ·the 1940 Code found himself more than ever impri­
soned by the bonds fashioned for him by his predecessors. ( 183) 

In the 1940 _ Code the concept of the Fiscal as protector of 
the public interest in the proper administration -of criminal jus­
tice reaches the flowering of its maturity. The office is conver­
ted into what is described as the "M inist erio Público" ( 184) 
and incorporated within the ambit of the judiciary itself. The 
Fiscal has, therefore , prestige and ímpartiality conferred upon 
it by association with this most stable of the branches of govern­
ment, while retaining the dynamic qualities of representation 
through the attributes , which have been conferred upon it in 
the interests of the public at large. The role of the Fiscal is thus 
both active and passive , as -the promoter and initiator of the 
criminal proc _ess and as the guardian throughout of its recti­
tude. It would be correct to characterize the office of Fiscal, as 
it is presently found, together with the structuring of the "Ins­
trucción" phase of the proceedings , as being the most distinc­
tive features of modern Peruvian criminal procedure. 

The Constitution of 1933 had laid clown the broad princi­
pies ·governirig the structure and functioning of the judicia­
ry. (185) It may be to sorne extent a valid criticism of the 1940 
Code of Criminal Procedure that it occupied itself with institu­
tional matters that might more appropriately have received 
attention elsewhere. The nature of the reforms undertaken , ho­
wever , and the absence of other legislation d_ealing with the as­
pects in question made it necessary for Dr. Zavala Loayza to 
<leal with such institutions as the "Tribunal Correccional" and 
the offices and atributes of the ''Fiscal" and " f,ztez Instructor" . 
Not until 1963 did these matters receive their due treatment 
when , following the report of a distinguished commission of ju­
rists ;there was promulgated the "L ey Orgánica del Pod er Judi­
cial" . (186) This " Code" relating to the judiciary contains little 

(183) See COOPER, op . cit . supr a a t not e 143, p e.ges 325/ 326. 
(184) See Artlc les 42/ 48, Código d e Pro cedimientos Penales , OUZMAN FERRER at 

pages 105/ 106 . 
(185) Artl cles 220/ 231. 
(186) See " Ley Orgán ica d el Pod er Judicial " (dec reto Ley No. 14605) and the exce ­

llent comentary of Dr. Mario ALZAMORA VALDEZ , e. member or the r ev ls ln g conunl ssl on . 
Univ ersidad Nacional M ayor de San M arcos, Lima , 1965. 
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by way of innovation, but lays clown clearly and with conside­
rable definition the hierarchy of the Peruvian system and the 
functions and attributes of its component parts. Of particular 
interest in relation to the present subject are those sections dea­
ling with the "Af inister io Público" ( 187) and the "Ministerio 
de Defensa". (188) An important section deals with the "Jue­
ces de Paz" , ( 189) which unites in one convenient enactment 
the regulation of this office and restares to it sorne of the impor­
tance it had been in danger of losing during the earlier part of 
this century. A very full treatment is accorded the "abogado " 
and his place in the administration of justice is thus assu­
red. (190) 

Epilogue 

Peru stands on the threshold of yet another reform of her 
criminal procedure and institutions. ( 191) Man y of the juristic 
ideas that were .valid in the decades between the two world wars 
have been questioned and a fresh approach is required to the 
problems, which different economic, political and social circums­
tances have created. History teaches us that a radical break 
with Peru's traditions in these matters is neither likely nor desi­
rable. While this ought not to preclude a more thorough and 
scientific examination of-other systems than has, at times , been 
the case in the past, Peru must in this as in _ other fields , strive 
to identify and give precision to her own philosophical basis , 
upon which to construct the type of procedures and institutions 
best suited to her own peculiar needs. This is not something 
which can be done in isolation and it is clear that the old narrow 
concepts of codification are breaking clown befare a realization 
of the wider ramifications of the undertaking. One lesson of his­
tory is how difficult it is escape from the imprisoning realm 
of ideas to the real world of action. The defects in Peru's cri­
minal procedures are largely due to the fact that ideas have not, 
for ali their brilliance, always corresponded with reality. Crimi­
nal procedure is the dynamic which , working through the ma-

(187) Articles 330/ 347 . 
(188) Artlcles 348/353 . 
( 189) Artlcles 195/ 209. 
(190) Artlcles 308/329 . 
(l91) By Decreto Supr emo No . 135-AL of 25th Ma,rch 1965 a Commlsslon was set up 

to d raft tor conslderatlon a n ew code ot criminal procedure . 
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chinery of the appropri ate institutions , converts the energy of 
the substantive criminal law into an effective agent of control 
and regulation ( 192) . All too often reforrri has meant a simul­
taneous change of the energy source as well as the machinery it 
was meant to drive. This has delayed reform to the point where 
it has been overf aken by events thus to fall among the mischief 
it was meant to corr ect. Time in this as in other matters is cer­
tainly not on the side of th e reformer. 

RESUMEN 

Este estudio relata y comenta la historia del derecho pro­
cesal penal y sus instituciones en el Perú. La: exposición se di­
vide en cuatro partes . La primera trata de la época pre-hispana; 
la segunda comprend e el dominio español; la tercera abarca el 
período desde la Declar ación de Independencia hasta el fin del 
siglo XIX; y la últim a se refiere al siglo XX hásta el presente . 
El objetivo del estudio es la ilustración de los factores que más 
se han destac ado en la evolución del sistema , creyéndose que 
una mayor comprensión · de la historia constituye la clave indis­
pensable que da entendimiento de lo actual. 

Prime ra par te.- Se obs erva la ausencia de materiales es­
critos pertinentes a esta época y el estudio examina el carácter 
de las fuentes y su v alor. H ace una exposición de las carac­
terísticas principales del régimen incaico en base de las Cróni­
cas y fuentes secundari as. Comenta los aspectos institucionales 
del sistema incaico y encuentr a la distribución de responsabi­
lidad a trav és de las distint as categorías de funcionario como 
el factor más significativo . El sistema penal incaico era nota­
ble por su celeridad y una fuerte noción de justicia que servían 
para inculcar el espíritu sumi so en que el orden jurídico se ba­
saba. Llama la atención que el régimen incaico carecfa de un 
sentido legalista debido en parte al carácter despótico del In­
cario y en parte a la ausenci a de una abogacía. El sistem a ad­
ministrati vo con su intrincada jerarquía de autoridao es mues-

(192) compare "D erecho Proce sa l P enal " , Enrique JIMENEZ ASENJO , Elditorl aJ, 
R ev ista de D erecho Pri vado , Madrid, Vol . 5, p ages 3/ 5. 
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tra de una habilidad gubernamental de orden extraordinaria y 
la efectiva imposición de la reglamentación incaica a través de 
todo el antiguo territorio del Perú constituye un triunfo pro­
cesal debido a las cualidades de la raza autóctona. 

Segunda parte .- La llegada de los Conquistadores causó 
una ruptura completa , en el sentido institucional, con el sist e­
ma estructurado por los Incas. Perecieron , como consecuencia 
de la imposición de una cultura ajena, todas las instituciones 
que dependían del poder incaico . El advento de los españole s 
causó la sustitución de nociones jurídicas derivadas de una cul­
tura europea de cierta madurez en lugar de una tradición nor­
mativa que se hacía efectiva mediante la actividad de los fun­
cionarios que obraban en nombre de los Incas. En lugar de un 
estado de orden se estableció el estado de derecho con todo el 
aparato institucional para asegurarlo. Además de las leyes es­
critas y los conceptos técnicos aportados por los españoles, se 
erigieron un sistema judicial en lo penal para reglament ar la 
vida de los habitantes conforme a los propósitos políticos de los 
Reyes de España . El Perú heredó las nociones hispanas <le la 
superioridad de la palabra escrita y del proceso inquisitivo. Las 
principales instituciones jurídicas españolas se . involucraron , 
inerradicablemente , durante los primeros años de esta época. 
Los papeles_ del juez , del Fiscal y del escribano se fijaron de 
manera que la actitud hacia estas instituciones y ot'ras influen­
ciaba la administración de justicia en forma imborrabl e. Aun­
que el régimen nativo pereció coinpletamente, la persistenci a 
de la actitud sumisa ante las muestras institucion ales de auto­
ridad hizo fácil la transición y permitió la aceptación de la vi­
da jurídica española con todas sus ,implicancias. 

El estudio t.raza el desenvolvimiento del orden jurídico en 
el Perú colonial mediante un examen de las Recopilaciones y 
el funcionamiento de los componentes de la administración de 
la justicia penal; las Audiencias; los Corregimientos (más tar­
de Intendencias); y los Cabildos . Hace una comparación del 
ca_rá~ter _discriminatorio de la justicia penal español y las dis­
cnm1~ac!ones practicadas bajo los Incas . Postula que esta .s ~a­
ract enst1cas de tal antigüedad, aunque proveniente de d1stm­
tas fuentes , hayan afectado la formación de actitudes proces a­
Ie_s. _Se opinó que los desperfectos endémicos -se deben al colo­
mahsmo Y que el derecho pen al de la época reflejaba los he-

/ 
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chos y prejuicios de una sociedad que todavía no se identifica­
ba plenamente , con su medio físico Sin embargo ; los pensa­
mientos españoles se impusieron , inexorablemente , de modo que 
el régimen procesal penal de épocas posteriores tendría , forzo­
samente, que soportar el peso no solamente de estas ideas sino 
del mismo aparato institucional mediante el cual se los · reali­
zaban. 

A distinción del sistema incaico se nota la prolijidad del 
proceso y su incertidumbre. Puede . percibirse la diferencia en­
tre las dos concepciones de la función del derecho procesal pe­
nal. Bajo el sistema español se ve manifestada una clara pre­
ferencia por soluciones legalistas , tales como el sistema de prue­
bas por escrito y su examen subsiguiente , así reemplazando 
la confrontación directa y oral del sistema incaico. Y a la vez 
se ve la génesis de instituciones modernas e inauditas bajo el 
régimen anterior , tales como la multa pecuniaria, la libertad pro­
visional bajo fianza y el concepto de costas en lo penal. Se ha 
calificado este período, entonces , como una ''Edad de Oro" en 
el derecho procesal penal. 

T ere era parte.- Con lc;1. independencia, el Perú experimen­
tó una liberación manifiesta a través de todo el campo jurídi- · 
co. Las Constituciones indican la orientación de sus autores y 
sus tentativas de escapar de la estrecha prisión de ideas exclu­
sivamente hispánicas que habían regido hasta aquel momen­
to. El estudio considera el aporte de esas Constituciones a la 
estructuración del nuevo régimen penal y especialmente la re­
forma del poder judicial. Se nota la introducción de la noción 
del jurado y el desarrollo de las funciones de la Fiscalía de mo­
do que ésta iba convirti éndo se en verdadero defensor de los in­
tereses públicos. 

La codificación del derecho procesal penal es tratado en 
extenso, empezándose con el Código Santa Cruz. El cont exto 
político y social en que se elaboraba el Código de 1863 recibe 
atención para que sus preceptos tengan su verdadero signifi­
cado y énfasis. La importancia de esta codificación como mues­
tra de las nuevas corrientes en el Perú es notada y el estudi o 
ensaya un análisis de algunos de sus rasgos típicos , tale s como 
el cuerpo del delito y las dos etapas del juicio mismo, es decir 
el sumario y el plenario . Se hace una crítica de estos elen1en-
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tos y otros, exponiendo sus efectos sobre la elaboración de Có­
digos subsiguientes. 

Corresponde a este período la creciente influencia de la Cor­
te Suprema de la Répública tanto por su posición constitucio­
nal como por adiestramiento e idoneidad. La noción del valor 
jurídico de la jurisprudencia se hace sentir en esta época y se· 
nota también los esfuerzos constantes dirigidos hacia el logro 
de una mejor administración de la justicia penal. 

C'J,1,arta parte .- La última parte del estudio consiste, prin­
cipalmente, en una exposición de los dos Códigos procesales en 
lo penal y Uff análisis comparativo de sus más importantes ca­
racterísticas. Son examinadas sus bases y los pormenores .de su 
elaboración desde el punto de vista de su filosofía fundamental. 
Explica las reformas planteadas por el Código de 1920 y la no­
vedad de algunas de sus soluciones. Nota el gran debate sobre 
el jurado y los efectos de su rechazo como instrumento procesal 
bajo el régimen penal peruano. Describe la introducción del ré­
gimen híbrido y sus conceptos según las ideas del autor del Có­
digo . La importancia de la nueva estructuración del proceso es 
comentada especialmente con relación al juez instructor y el cri­
terio de conciencia que se destinó a regir en el juicio. Las difi­
cultades que impedían la realización de este último son resal­
tadas. En la esfera institucional se notan la creación del Tribu­
nal Correccional y el nuevo concepto del Fiscal como integrante 
de un ve_rdadero " Ministerio Fiscal". Se alaba la originalidad 
de este Código y su valor , comparándose con la reglamentación 
anterior. 

Continúa con un resumen de las reformas y modificaciones 
efectuadas por el Código de 1940. Opina que este Código re­
presenta la maduración de ideas ya planteadas en vez de ser en 
~í algo original. .La expériencia con algunas de las concepciones 
mtroducidas por el Código de 1920 llamó la atención a sus des­
perfectos mientras _que las exigencias de una sociedad en vías de 
desarrollo señalaron la necesidad de otros cambios. Notables 
s~m ~l ~stilo y brevedad de la nueva legislación y su tratamien­
t? ~hstmtivo de la etapa de la Instrucción y la responsabilidad 
c1v1l. Las importantes reformas institucionales de los Ministe­
rios Públicos y Defensa y de la Policía Fiscal son expuestas y co­
~entadas. Se nota el papel impresionante del Fiscal en esta úl­
tima etapa de la evolución de su ministerio. Concluye esta par-
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te, con una breve mención del contenido de la Ley Orgánica del 
Poder Judicial en cuanto se relaciona con el tema tratado. 

Epílogo.=- Termina el trabajo con miras hacia el futuro y 
conjeturas acerca de las perspectivas de reforma en el campo de 
los procedimientos penales. Advierte las -lecciones de la historia 
de la materia en el Perú y opina que futuros cambios deben fun­
damentarse en una sólida base •filosófica de genuina peruanidad. 


