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Habeas Corpus in the Peruvian Legal System

Por H. H. A. COOPER
Catedratico Visitante

Introduction

Comparatively little has been written in the English lan-
guage concerning Peruvian law (1) Such writings as exist are
generally brief, outline works, often translations of the codes, in-
tended merely to inform as to content rather than to instruct
in any profound sense. To write about one’s own legal system
in a foreign language demands not merely a considerable and
specialised linguistic ability, but also a juristic talent and the
academic facilities that permit of its exploitation. These quali-
ties and advantages are rarely united in a single person. On the
other hand, fewer still are those English jurists, who can write
acceptably, in their own language, of foreign legal institutions.
'_To do so demands not merely the requisite fluency in the chosen
idiom, but rather the acquisition of a sound appreciation of the
relevance and meaning of the matters described and analysed,
within their own juristic and political context. With an adequate
knowledge of the language it is undeniably possible to give a
fair description of a foreign legal system in one’s own tongue.
Unless, however, such a description is accompanied by a proper
understanding of the system itself, from other than mere docu-
mentary sources, the end product tends to be superficial and
lacking in those qualitics which give it value for the purpose of
comparative studies. These facts are, naturally, inhibiting and
have reduced the material available to scholars, who have neither

(1) How little in fact exists may be appreclated from s perusal of “A guide to the
law and legal literature of Peru', Helen L. Clagett, Library of Congress, Washington, 1947.
This' excellent work urgently needs bringing up to date, but the twenty years which have
elapsed since it waos written have seen no dramatic increase in material in English on

Peruvian law.
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the linguistic ability nor the opportunity to study the Peruvian
legal system in the original language of its sources. There is
much of value for the comparative lawyer in the Peruvian legal
system and the growing interest in such studies generally makes
it imperative that this material be made available, in accepta-
ble form, to the wider audience. In this regard, the institution
of Habeas Corpus in Peru is peculiarly interesting by reason of
its unusual nature and development, as well as for the lessons
which its history contains for the perceptive jurist.

At the outset, a word must be said about terminology. At
times, a literal translation from one language to another can
have unfortunate effects, creating an erroneous impression in
the mind of the reader. (2) A distinguished Peruvian compa-
rative lawyer has given us a timely reminder that “The same
LTINS Lne L may mean different things in two legal systems”.
(3) 'This necessary warning has especial significance in the
setting of Latin American studies, for the Castillian tongue
preserves usages and technicalities which have not achieved
acceptance among the Spanish speaking inhabitants of Ibero-
America, while at times. words and expressions that have a
precise and definite sense in the countries of this great continent
sound strange upon the ears of a Spaniard.(4) Moreover, and
this warning is very necessary for the unaccustomed who assume
a homogeneity of language throughout these countries, there
are considerable variations which must be carefully noted if
confusions or, at the very least, mistaken impressions are to
be avoided.(5) Tt is often impossible to find a precise equivalent
in the English legal vocabulary that expresses perfectly the

(2) A striking example of this is to be found in “A comparative study of Peruvian
criminal procedure’”, Daniel E. Murray, University of Miami Law Review, Vol. 21, Spring
1967, No. 3, pages 607-649, wherein “‘el Ministerio Publico” is translated ‘‘Public Ministry”-
This literal rendering of the words conveys nothing of the true nature of this key insti-
tution in Peruvlan criminal proceedings and may well mislead the unwary into the bellef

that some sort of government department is charged with interventions of the naturé
described.

(3) *“Método para el estudlo comparado del derecho”, Roberto MacLean Ugarteche,

Revista de Jurisprudencla Peruana, Tomo XVIII, August 1960, pages 874-881 at pages 879/
280.

(4) See, for example, the observations of Niceto Alcala-Zamora ¥ Castillo, “La re-
forma procesal penal en el Peri”, La Revista del Foro, Lima, 1939, July/Decemher, pages
329/424 at page 333.

(5) Taking the simplest of illustrations, the judges of the Supreme Court of Peru
are referred to as “Vocales”, while In Chlle they are known as “Ministros”.
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sense of some Peruvian legal term. (6) This, as will be strikingly
seen, is the case with Habeas Corpus. Where this difficulty
occurs, it has seemed preferable, in accordance with the best of
modern practice, to leave the term or expression in its original
state, offering to the reader such explanations as will enable him
to equate the word or phrase with the appropriate part of his own
legal system or experience, or allowing him an insight into the
way in which the concept is employed by the Peruvian jurist. (7)

Habeas Corpus itself is a term linguistically foreign both to
English and Peruvian lawyers. While few English lawyers, save
those about to be examined specifically upon the subject, would
care to state its precise origins or the writ from which the term
derives its linguistic form, the dictates of our legal education
have seen to it that most are aware of our heritage of a La:cin
legal vocabulary of occasional useful obscurity. The real meaning
of the term, by reference to its employment in our legal system,
has never been in doubt. Even those whose Latin is too slight
to permit of confident translation, by reason of uncertainty as
to case endings or the tenses of verbs, have a certainty of unders-
tanding impressed upon therm by their legal training that enables
them to appreciate the relevance of this latinism to a particular
legal situation. The history of Habeas Corpus in Peru is by
comparison very short; a mere seventy years in fact. The term
is alien not merely by reason of its being in a foreign language,

but rather because Peruvian lawyers lacked the legal heritage

that makes the concept, without translation, perfC_CtIY intelli-
gible to the English. Many of the problems to be discussed de-
rive from this fact, which in itself affords a useful lesson in
comparative studies. The concept was imported with an insu-
fficiency of knowledge as to its history and, of even greater im-
portance, the history and nature of ~associated remedies that
form so important a ‘part of English constitutional and admi-
nistrative law. An awareness of this is not yet to be seen in

(6) Thus in “The governmental system of Peru”, Graham H. Stuart, 1925, Carnegie
Institution, Washington, article 24 of the Constitution of 1920 in the translation refers fo
“the writ of Habeas Corpus”. The words used in the Constitution are ‘“el recurso de Ha-
beas Corpus” and apart from the fact that the very notion of “‘writ” is meaningless by
reference to Peruvian legal proceedings, it will be seen from the development of the pre-
sent work how this facile substltution serves to obscure the vital legal problems in rela-
tion to Habeas Corpus in Peruvian law.

(7) See, for example, the useful precepts suggested by Roberto Molina Pasquel in
“Reglas sobre recepcién de instituciones juridicas extranjeras”, Boletin del Instituto de
Derecho Comparado, México, September/December, 1965, No. 54, pages 677/687.
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writings on the Peruvian legal system, for its points of contact
with the English Common Law are still too slight for a critical
appreciation to be made by the Peruvian jurist. A retracing of
steps is, however, essential if some of the present difficulties in
this field are to be removed, for it is this lack of knowledge of
more general aspects of the English legal system that has led
to the Peruvian dissatisfaction with [Habeas Corpus in its
present form, its modification into something distinctively Pe-
ruvian (8) and a general sense of disenchantment with the re-
sulting incongruity.

These feelings have crystallised, in a juristic sense, around
the arguments concerning the association of the concept of Ha-
beas Corpus with two terms of vital importance in the Peruvian
iegal framework, namely accidn and recurso. The difficulties,
which have arisen, are substantial rather than merely semantic
and represent an almost unconscious groping towards an ideal

that tends to be obscured by a mere verbalism. Ironically, the

very term Habeas Corpus has served to make prisoners of those
who are seeking to express, through it, something which produ-
ces a natural reaction from conservatives and legal purists. The
nature of this struggle, its partial resolution, and the indications
of the eventual settlement of the issue, form a fascinating correc-
tive to the impression, often held, that such processes of evolu-
tion, so characteristic of the Common Law, are not to be found
in Civil Law systems. The shaping of what is still known plainly
as Habeas Corpus, to serve the present day needs of Peru has
not been a scientific process at all. By a curious almost fictional
interpretation, Habeas Corpus has become somethine other
than that which was first introduced into the Peruvian lecal
system. The significant thing is that this change has not beben
produced by the Courts as might confidently have been pre-
dicted in like circumstances, under the Common Law, but by
the legislature. This is an important and characteristic distinc-
tion that serves invariably to separate the Civil Law from the

(8) The true importance of the Peruvian developments, on a wider view, is to be
seen when they are related to recent trends in the World Habeas Corpus movement, For
parallels of interest see, for example, “Due process of family privacy: world llberty and
world Habeas Corpus”, Luis Kutner, University of Pittsburg Law Review, Vol. 28, June
1967, No. 4, pages 597/634. Similar extensions of the juristie significance of Habeas Corpus
are adumbrated therein, having much of the reasoning that has developed the institution
in Peruvian municipal law.
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Common Law system. In this matter of Habeas Corpus in Peru,
the actual mechanics of the process are themselves of conside-
rable interest for they cast, within the Civil Law itself, an im-
portant light upon the process of rulemaking. It is uniquely
possible in this instance to contrast the work of legislators, in
the political sense, with those great technicians of the law, the
jurists, who are generally responsible for the country’s codifica-
tions and thus for the introduction of fresh concepts into the
law and the modification or adaptation of existing ones.

In tracing this process of evolution one is impressed, as
ever, by the influence of identifiable persons upon the deve-
lopment of legal institutions. In the case of the Common Law
one is able to point to this judge or that as having left, through
his creative judgments, an indelible impression upon the legal

system. In the case of Peru it is to the jurists, the great compilers"

of the Codes and Constitutions that one must look to distinguish
similar personalities, who have developed and refined the raw
materials of their country’s social, economic and political expe-
rience, into a normative system with characteristics of its own.
(9) The chain-like evolution of Common Law principles is often
the product of centuries, with one judge adding a link here,
another there, with nothing more than an ingrained, professional
sense of history to serve as reminder of the judicial mission. A
code, by way of contrast, is often essentially the product of one
mind, though the thoughts and pens of others may assist
in its final redaction. We can thus, in Peru, identify with certainty
the author of many institutions, often with an understanding

of the notions and motives that prompted him to propose their&

introduction. It is by a study of these materials as they are pre-
sented in the writings of these jurists, that we are able to discern
trends in the system’s evolution and to comment, _sensxbly,
upon the nature of the concepts to which this normative exer-
cise gives rise. In this study of Habeas Corpus. as indeed w_ith
respect to that of any Peruvian legal institution, the foreign
observer cannot fail to be impressed with the part played by
the University of San Marcos. This, the oldest University of

(9) For a unique insight into the process of codification as understood by one of
Peru’s greatest exponents see, “Princlpios que deben inspirar la codificacién del Derecho
Internacional en materia de responsabilidad de los Estados", Victor M. Maurtua, Revista
de Derecho y Cienclas Politlcas, UN.M.S.M., Afio II, Num. I, 1937, pages 97/166.

—— P
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the Three Americas, has nurtured generation after generation of
jurists who, while occupying its Chairs of Law, have been ca-
lled upon to serve in high public office upon the Commissions,
which have produced Peru’s Constitutions, its Codes and much
of its more important legislation. The respect, which these
endeavours have been accorded by distinguished Spanish spcaking
specialists, (10) alike in the cradle of the Castillian tongue as
in other countries of the Ibero-American continent, speaks
eloquently for the intellectual heritage of this great University.

One final observation may properly be made, for it arises
as an illustration from this particular study of Habeas Corpus.
Legal education has tended more and more to divide up the
broad panoramic structure of the legal system into relatively
self-contained units of study. This tends to encourage, at least
initially, the belief that there exists, for example, a subject
entitled constitutional law as a thing apart from criminal law.
An English lawyer, following in the Blackstonian tradition, is
perhaps better equipped than most to rid himself of such restric-
tive beliefs. Recent case law in the United States has tended to
throw into emphasis the hard fact that in certain situations
constitutional law and criminal law are one and the same thing.
This is not so obvious in Peruvian law until one studies Habeas
Corpus, where the two branches of law become inextricably
intertwined. It is a fair prediction that the final, juristic blosso-
ming of this useful, one might unexageratedly say indispensable,
institution will see a further involvement of constitutional law,
properly speaking, with other branches, substantive and proce-
dural, of the Peruvian legal system. All this goes to illustrate the
essential unity of juristic materials and the need for a balanced.

panoramig view that their.p]z}ce in the system be understood and
accorded its proper apreciation.

History

’

One who essays a history of a particular legal institution
must necessarily be selective in his presentation of material so
as not to overwhelm his readers with matters which have no
immediate relevance to his theme. Nevertheless, it is rarely

(10) See, for example, Alecald-Zamora, op. cit. at page 378.
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possible to give a coherent account without some reference to
more general matters pertaining to events and personalities that
have shaped the nature of a legal institution and contributed
to its development. The selective nature of the facts here pre-
sented must however, be borne in mind, together with the possi-
bility of their being arranged differently, or of there being a dis-
tinct selection of materials, susceptible of another interpreta-
tion .The object of the present selection is to show something
of the development of Habeas Corpus in Peru by reference to the
social, political and juridical climate of the times, together with
an account of the work done by those who have played a prin-
cipal role in fashioning the concept as it is found today. The
narrow, particular exercise must always be seen in the wider
context of Peru’s history and the activities of those who have

played their part in its making.

The accounts given in Peruvian texts as to the remote ori-
gins of Habeas Corpus differ considerably from one another,
-but all are agreed that these are to be found in the early English
Common Law. (11) To the critical eye of an English lawyer
these accounts display many imperfections, due no doubt to
the secondary nature of the sources consulted in their compila-
tion. (12) Most, however, manage to present a history of Habeas
Corpus in English law which, if not always in precise accord
with the facts, at least approximates to the main stages
of its development. It is of some importance to note that all
these writers, to whose accounts reference is made, introduce
the preliminaries by way of explanation of the institution as it 1s
now found in the Peruvian legal system and with a conscicus or
unconscious regard for the problems to which its present charac-
ter gives rise. In short, all these accounts are designed to show.
by reference to the earlier history of Habeas Corpus that it was
once different from what it has since become in Peru. The really
unsatisfactory feature of these historical outlines is that none
shows how this change has occurred. Two noteworthy features
concerning these various accounts are worth remarking. In the

(11) Compare, for example, “Derecho Procesal Penal: procedimientos especiales’,
Luis del Valle Randich, Lima, 1963, pages 69/77, which gives a very extenslve historical
resumé, with ‘“Derecho Procesal Penal”, Victor Modesto Villavicencio, Lima, 1965, at pages
298,/300.

(12) See, for example, “Derecho Constituclonal Peruano', José Pareja Paz Soldén,
3rd edn., 1963, Ediciones del Sol, Lima, at page 457.
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first place, none shows an understanding of the fact that the
Common Law writ of Habeas Corpus was but one writ among
many which served to protect the rights of individuals, secu-
ring to them the remedies of the King’s Courts. These accounts
show no awareness of the place in the Common Law of Manda-

~mus, Certiorari, Prohibition, Quo Warranto etc., much less the

great equitable remedies of the injunction and declaration. These
histories tend to give the impression, therefore, that the Common
Law was concerned exclusively with the physical liberty of the
individual, ignoring altogether the extensive processes it has
so effectively developed for the protection of other types of
interest. This indeed is a serious defect and one which may fz}irly
be said to have coloured Peruvian legal thought about the utility
of this institution and its nature and scope in the Peruvian
legal system. It must not be thought that Peruvian jurists were
so ignorant as to imagine that no such remedies existed in
English law, or that their knowledge of the Common Law was
merely superficial. There is ample evidence to the contrary.
What seems to have happened is rather that the specific ins-
titution of Habeas Corpus was lifted out of its context for a
particular and limited purpose at a very definite time in
Peru’s legal history to serve a certain and limited end. Peru’s
later experiences demonstrated to the jurists and politicians
the need to amplify or extend the uses of the institution so im-
ported, but by this time a full study of the framework within
which it had once resided was neither practicable nor desirable:
the institution had already acquired very definite Peruvian cha-
racteristics and was in the process of being modified by distincti-
vely Latin American legal thought. Those who introduced Ha-
beas Corpus into Peru undeniably knew enough about its nature
and history to be able to implant it satisfactorily in their own Je-
gal system to meet the needs which were then felt. They were
not required to consider the similar importation of associated re-
medies, for the need for these had yet to assert itself. When these
needs arose, however, the new generation of lawyers and politi-
cians had come to regard Habeas Corpus not as an alien trans-
plant, but rather as a Peruvian institution to be extended or
modified as their own system might permit. It is at this point
that some reflection upon the earlier historical context of the
institution might have proved valuable.

e
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The second feature is perhaps even more remarkable.
While agreeing upon the remote origins of Habeas Corpus and
its later history in the British Colonies in North America, no-
ne of these accounts is very clear as to how the institution ma-
de its way into Peruvian law (13). Some indeed suggest, indi-
rectly, that the historical sequence of its adoption in North Ame-
rica is to be followed, as a matter of course, and by geographi-
cal inference, into Ibero-America. An inspection of the histori-
cal data reveals clearly the falsity of this attractive explanation.
At the time Habeas Corpus was introduced into Peru, its ju-
rists and politicians were very much Europe-oriented. There
is no evidence to show that the authors of the project had in
mind the development of Elabeas Corpus in the United States
of America. There is, on the contrary, overwhelming evidence
to show that they were thinking in terms of a contemporary En-
glish institution concerning which they were well informed and
with whose workings they had been exceedingly favourably im-

pressed (14).

Before attention is turned to the facts relating to this ini-
tial entry of Habeas Corpus upon the Peruvian legal scene, so-
me general observations concerning Peru’s constitutional his-
tory and constitutional law might usefully be made. While, su-
perficially, it may seem that Peru has had a large number of cons-
titutional instruments since the Declaration of the Republic in
1821, it has in fact had only three Constitutions in the last 107
years, namely those of 1860, 1920 (15) and that which is presen-
tly in force, having been promulgated in 1933. Again, this tends
superficially, to suggest considerable constitutional stability whe-
reas the reverse is in fact the case. Peru has suffered numerous
political upheavals, constitutional abuses and complete revolu
tion while retaining formally intact her fundamental political
charter. Indeed, after Peru had suffered a revolution in 1930,
putting an end to the absolutist regime of PresmENT LEGUIA,
which had ushered in the Constitution of 1920 one of the first
substantive acts of the Constituent Assembly, convoked to pre-

(13) Sece, for example, “Derecho de procedimientos penales”, A. Gustave Cornejo,
Libreria Peruana, 1932, at pages 260/262,

(14) See, in general, Diario de los Debates (Diputados), Congreso Ordinario, 1832,
pages 628 et seq.

(15) This constitution was drawn up in 1919 and is occaslonally and confusingly
referred to by that date. It, in fact, was effective from 18th January 1920 and will accor=
dingly be referred to throughout by reference to that date.
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pare Peru’s new constitution, was to declare the 1920 Constitu-
tion valid and in force. In a very real sense, each of these uphea-
vals brought about a destruction of the country’s constitutional
substance for, in theory, as KeLsEn would remind us, no pre-
revolutionary Constitution can claim validity in such circums-
tances; the basis of its effectiveness, its grundnorm, has perished
before a newer, superior norm creating force. The formalities
observed in the course of Peru’s juristic history do not at first
sight appear to accord well with this theory, but the impression
is illusory. Each revolution has in fact involved the acceptance
of a new grundnorm, but this has been obscured by a fictitious,
formal lip service paid to the old. Fictitious though this may
be, it has always had practical consequences. It affords evidence
for the jurist of an important feature of thq Peruvian character
in these matters. There exists in the Peruvian system a whole-
some awe of the written word and its efficacy in the juridical
scheme (16). No matter that experience has shown ‘countless
times that the written word may be abused_, tvyisted or disregar-
ded, the respect which it engenders as an indispensable part of
the juristic armoury remains. It is this which gives to Peru its

““paper” Constitutions and its scientifically created, theoretically

perfect, but often unenforceable laws. The jglrist has often to
shelter behind the fictitious security of an institution which can,
in the light of Peruvian social fact, have no real existence and
can play no effective part in the country’s juridical development.

At such times, the appraisals of politicians are often more revea-
ling and realistic.

Habeas Corpus was introduced into the Peruvian legal sys-
tem as a result of a “proyecto” or legislative proposal, presented
in the Camara de Diputados, the lower house of the Peruvian
legislature, on the 11th October, 1892. The principal sponsors of
this proposal were Mariano Nicolas VarcArceL (17) and Maria-
no H. Cornejo. (18) Both were lawyers, comparatively young

(16) That, this is sometimes puzzling to the Common lawyer or Anglo-American
political scientist is understandable and its consequences receive graphic expression in the
words of Professor Stuart at pages 126/128, “The governmental system of Peru”, Carnegle
Institute of Washington, 1925.

(17) See, ‘Dicclonario Enciclopédico del Peru”, Editorlal Mejia Baca, Lima, 1966,
vol. IIT, pages 318/319. Valcércel became a judge of the Supreme Court in 1920 just be-
fore his death.

(18) For an excellent synopsis of the career of thls great jurlst, politiclan and so-

ciologist, see "Mariano H. Cornejo; el hombre y su obra', Dr. Hugo Denegrl Cornejo, Cole-
glo de Abogacdos, Lima, 1966. d
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men, and VALCARCEL had during the previous year served as
Ministro de Gobierno, a high cabinet office concerned with mat-
ters of public order. The proposal was submitted to the “Con-
greso Ordinario”, the normal sitting of the legislature for 1892,
and the wording of the preamble is of some importance. This
states “Considering, etc. that it is necessary to secure Invio-
late the liberty of persons guaranteed by the Constitution (Con-
gress) has made the following law™. (19) In its original form the
proposal had twenty clauses and from their tenor and wording it
is unquestionable that the protection introduced by this law was
intended to refer exclusively to the physical liberty of a person
detained otherwise than in accordance with the precepts of the
existing law. The proposal created no new rights; rather it was
intended to provide a speedy and efficacious remedy in case of
abuse of existing rights, for experience had but lately shown that,
despite the liberality of the Constitutional guarantees of 1860,
persons were being improperly deprived of their liberty and no
process existed whereby they might rapidly and effectively re-
cover it (20). Two features of the lengthy and occasionally acri-
monious debate which proceeded are noteworthy. In the first
place, this novel remedy was clearly recognised by its authors and
those who debated its merits as having not merely English ori-
gins, but rather as an immediate derivative from the current En-
olish practice concerning its character and employment (21).
While the debates show no interest in the importation into and
development of this ancient common law remedy in the United
States of America, it is clear from many of the speeches that
those who chose to speak upon the proposal were thinking ex-
clusively in European terms and considering the utility of the
proposed remedy for Peruvian purposes by reference to data de-
riving from contemporary social, political and economic condi-
tions in England. The speeches of several members of the Cama-
ra reflect this tendency (22). It can, therefore, be said with
certainty that Habeas Corpus was introduced into Peru 1n 1892
directly from the English legal system, by persons well acquain-

(19) Diario de los Debates (Diputados), Congreso Ordinario, 1892, at page 628.

(20) Diarlo de los Debates (Diputados), Congreso Ordinario 1892, page 629, repm‘t
of the Commission of the House.

(21) See for example, Diario de los Debates (Diputados), Congreso Ordinario 1892,
at page 671, .

(22) See for example, Diarlo de los Debates (Diputados), Congreso Ordinario 1802
at page 661, “It is necessary to remember that we are unfortunately in a country where
the llama is a means of communication".
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ted with its place in that system and not by way of the United
States. It must be remembered that the legal orientation of
Peruvian jurists at the end of the last century was towards
Furope and such notions of the Common Law as then existed
were derived almost exclusively in their pure form from England,
a fact that contrasts markedly with the situation at the present
day when most of those proiessing a knowledge of the Common
Law will have received their formation in the subject under
tuition in the United States or by reference to materials emana-
ting from that country. The second noteworthy point is that
the language of the “proyecto” and the debates makes it clear
that what it proposed is a “recurso” in the sense to which refe-
rence will be later made.

The opposition to this “proyecto” in the form in which it
was originally presented was considerable. It took ostensibly,
three main forms. In the first place it was argued strongly that
the way in which it was couched conflicted with the Constitu-
tion. This suggestion was stubbornly resisted by the sponsors,
who refused any modification on the point. Secondly, it was
argued that there was nc need for such a measure; that Article
18 of the Constitution of 1860 was adequate in itself. Thirdly,
it was suggested that while such an institution was desirable and
effective in countries more advanced politically and socially
than Peru, its introduction into the Peruvian legal system would
not bring the results sought by its sponsors on account of the
facts of Peru’s peculiar problems of that time. This last reason
is perhaps the most substantial of all the arguments levelled
at the measure and represents, in one form or another the core
of the opposition to its introduction. Those familiar with Peru-
vian politics and the character of the Peruvian as a man of
affairs will recognise in this a simple truth that the historian
would do well to heed. The real motives that dictate some par-
ticular action must always be sought behind those apparently
expressed even with recognisable certainty, by the actors them-
selves. Often the formal motives are merely a screen for something
more substantial upon which the majority can make common
cause, yet which few are willing to see expressed in a generally
acceptable form. The key to the governmental opposition  to

this measure is to be seen in the generally dist_urbed history of
the times, the arbitrary detentions then proceeding, the measures
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against the press and the government’s unwillingness to permit
anything that might have fettered formally its executive powers
in times of crisis. (23) There was some suspicion that this
measure was a clever lawyer’s move to embarrass a government
whose foundations were far from solid. The fate of this measure
is not really surprising. Having passed the Peruvian legislature
with but slight modification it was subjected by the Executive to
“observaciones”, a process allowed by the Constitution whereby
a proposed law might be returned to the legislature for conside-
ration of objections made against its promulgation. (24) The
objections made in this case were technicalities rather than an
attack upon Habeas Corpus in principle and were designed to
impede the measure rather than to level a fatal blow against
its introduction in some modified form. The nature of the
cbjections taken, however. might well have caused serious
problems for the sponsors had thev attempted to redesign their
proyecto and it is by no means certain that they could have
procured the support necessary to maintain the measure in the
form originally proposed. In the event, the question is academic,
for Peru suffered a constitutional upheaval that left the measure
“observed” and thus in suspense until its promulgation under
substantially changed circumstances five year later. Before
leaving this interesting episode a glance at a most pertinent
observation on the measure made in the Peruvian Senate provides
a revealing insight into a problem which was to worry a later
generation of Peruvian jurists. There was little debate on the
measure in the Senate, {(25) but Senator Domingo ALMENARA
ButLER (26) made a forceful plea for a definition of the term
Habeas Corpus. He said, “Those of us who for professional
reasons have had occasion to study this law as it is to be found
in other countries know what it is; but those who have not and
have scarcely heard of the words Habeas Corpus will never
learn their meaning nor attain understanding of the scope of
the law that it is to be passed. I believe, therefore, that a
definition of the right of Habeas Corpus should be given”. He
proposed the following definition “The right of Habeas Corpus

(23) See “Historla de la Republica del Perii”, Jorge Basadre, 5th edn., Ediclones His-
toria, 1962, Lima, Vol. VI, Chapter CXV.

(24) Basadre, “Historia', Vol. VI, at page 2842.

(25) Diarlo de los Debates (Senado), Congreso Ordinario 1893, page 217.

(26) See *“Diccionario Enclclopédico del Pert’”, Vol. I, page 59. This distinguished
jurist was not only a prominent politician, but also President of the Supreme Court 1915-
1916, 2 most important perlod In the history of Habeas Corpus in Peru,
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is that of every citizen, detained or imprisoned, to appear
immediately or publicly before a judge or tribunal so that after
a hearing it may be resolved whether such arrest were legal or
not and whether in consequence the detention should be conti-
nued”. It is clear from this that the notion of Habeas Corpus is
definitely restricted to that remedy which protects the physical
liberty of the person in conscquence of some wrongful detention.
It is unfortunate in a way that this sensible and farsighted
suggestion did not commend itself to the legislators, but the
consequence of the omission left open the later development of
the institution in Peruvian law in a way which would not
otherwise have been possible.

In 1914, Peru suffered another period of constitutional
disturbance, which resulted in the deposition of Presnc’igm
Biriincuurst and a short period of military rule. (27) The
formal validity of the Constitution and the legal system generally
was preserved, despite the non-functioning of certain organs of
State. In this confused period, the at:atude of the Supre‘me Cort
under a most distinguished President, Dr. F.ranmsc_o José
Ecuicuren, is noteworthy. (28) Taking a particular interest
in the state of prisons and detainees, a supervisory Junsd_lction
was assumed in criminal matters over the various Courts in the
provinces with a view to accelerating proceedings and ensuring
that arrested persons were not unduly or unlawfully detained.
The Supreme Court at this time attained a formidable and
respected stature, which 1s reflected in a memorable decision
on Habeas Corpus, handed down pursuant to the law of
1897. (29) The dictamen of the Fiscal, (30) that part containing
the legal reasoning of this officer, upon which the Court is
recommended to act, is unusually long and strikingly forthright.
(31) It is of considerable importance that, by this decision, the
Supreme Court should have ruled in favour of its own jurisdiction
and that of inferior Civil Courts to consider the “recurso” of

(27) See Basadre, “Historia’, Vol. VIII, Chapter CLVI.

(28) See Basadre, “Historia”, Vol. VIII, at page 3895. See also Anales Judiciales
de la Corte Suprema de la Republica, Vol. XI, 1915, at page 397.

(29) Anales Judiciales, Vol. X, 1914, pages 201/208.

(30) Dr. Guillermo A. Seoane, Who had been defending counsel in the sensational
caze of Mariano A. Belatnde at a tlme when the Supreme Court was notoriously weak.
See Basadre “Historla”, Vol. VII, page 3257.

(31) Habeas Corpus is described therein as “égida de la libertad” (the shleld of
liberty) which perfectly expresses 1t8 intended functlon at this time.
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Habeas Corpus presented against the military auti;ogjtllﬁz- l?;\l.‘i’
an extremely strong, respected anc_l uprlght cour1 iAe
taken such a stand amidst the constitutional chaos then |ed t gii
It was undoubtedly this attitude of the courts, téhat(ﬂ';:) "19113
reinforcement of the earlier law by that of 191 ¢l at‘)‘:chc law
preamble of this new measure expresses the v;ewl lle islature
of 1897 had not produced the effect h?Ped for by the 1‘ 5 Lr:gsent
due to defects in certain of its provisions and that tlle= p e
enactment was thus necessary to increase the scope of the g“;l nn?l
so that “the liberty of citizens may be”duly guarameiten;ion
that “crimes against it may be punished”. Once more%igln e
to its provisions reveals that the primary preocupat A
authors is with the physical liberty of the SUbJeC‘tc ;n’ .:o” is
undue or illegal detention and that the_word. hf;;lérwords
employed throughout the law in conjunction wit

Habeas Corpus.

Much more remarkable however is the law3§J§ ’}‘}Lee i?lrl?;
year which preceded it in point of prqn_llllgat'on- ( oticed by
revolutionary nature of one its provisions passed ur}g e
contemporaries and later commentators have palf Perinian
attention. It is, however, the real point of departure o ssume
Habeas Corpus in the distinctive character it was to antiva-s-
This law entitled Ley de liquidacién de T)ﬂ-""‘m"’-‘d?””-vguisheci
(34) was introduced into the Senate among 1st12rgt (36)
company. (35) It underwent ma!'ly techn.lcal and f‘sxp Ttiwas
amendments and a complete revision of its redactgn. ¢ (37)
introduced largely on the initiative of the_SUPreme. ZOUL i
to correct the unfortunate state of affairs Prevall'mlfi{ g ad
administration of criminal justice, but, it was essentia %ag of
hoc measure and was intended to be replaced by the new %V?l t
Criminal Procedure which was urgently awaited. (387 §

i6n
(32) Ley No. 2253, 26th September 1916, Anuario de la legislacién Peruana (Ediclo
ofleial). Vol. I. Legislativa 1916, pages 17/19. 63
(33) Ley, No. 2223, 10th February 1916, Anuarlo, Vol. X, page 63. <ol ‘of “those
(34) Tts purpose, as the title implies, was primarily to clear the g
awalting trial and to speed the criminal process. jd
(35) Notable among which was Dr. Marlano H. Cornejo. e
(36) Especlally at the hands of Dr. V. M. Maturtua. For the work of ““3 gl;::ef:o
ruvian jurist generally and his Influence upon the criminal law, see Revista de
¥y Clenclas Politicas, U.N.M.S.M., 1937 8, No. I.
(27) See Diario de los Debates/(Senado), Congreso Extraordinario 1915 at page‘3114-
(38) The temporary nature of the measure recelved constant emphasis, partlcu.arly
from Dr. Mariano H. Cornejo. Diario de los Debates (Senado), Congreso Extraordinario
1915, page 314, puages 231/332, and page 335.
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1s constant in all the forms in which the projected law is to be
found is the extraordinary clause promulgated as Article 7
which is so important that it must be related in full: “All the
guarantees contained in Titulo IV (39) of the Constitution of
the State give rise to the recursos designed to protect those
inhabitants of the Republic, who may be threatened in the
enjoyment of their liberties or to stop undue restrictions imposed
by any authority.

The provisions of the law of Habeas Corpus are applicable

to these proceedings so far as they relate to the authorities who

<hould act in the matter. the persons who may initiate them
and the rules of the process”.

We sce for the first time the extension of Habeas Corpus
to something other than the pl:otection o_f the physical liberty
of the person. That this was deliberate policy cannot be gloubted
.nd that there was general agreement (40) on its desirability
is evidenced by the lack of debate on a measure that otherwise
received considerable and distinguished attention. Sp_eakmg for
the Legislation Committee of the Senatg, the matter is weli put
by Senator Antonio Mir6 QuEesapa that the extension of Habeas
Corpus to the rest of the individual guarantees fills '; gap in
our legislation, because the guarantees .of 'I_'ltu!o N of the
Constitution will continue to be inefficacious in the realities of
social and political life while there does _no}:’ exist a summary
and vigorous remedy to make them effective”. (41)

The year 1919 brought a sudden and violent storm.to the
Peruvian political scene, which interrupted the four years of
relatively tranquil, constitutional government th%t the country
had enjoyed since the deposition of President lI)LLINGHURST._
The immediate underlying reasons for this dlStu;‘ acriu:e are to
be found in the tensions produced by the unreso veh constitu-
tional questions of 1914 and the uneasy truce among the political
Factl each of which was waiting its opportunity to seize a
gl advantage. Behind this uncertainty lay a general, if
df)?s;ffﬁays expressed, desire to amend the Constitution of 1860
n : - , ,

In the Anuario de la Legislacién Peruana (Edicién Oficial). Tomo VIII this is
(2 rinted as ugrticulo iv”, a significant error. :
incorrectly phere is, for example, complete agreement between the version proposed by
(40) q;nd tha’c contained in an alternative project of the Comisién reformadora de
the Senate Penales, headed by Dr. V. M. Maurtua. e
2 deigyosniarlo de los Debates (Senado), Congreso Extraordinarlo at page 312.
(41
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so that it might conform to the changing needs of the country.-
Following the events which placed President Augusto B. Lrcuia
in power (42) these feelings crystallised so as to bring about
the necessary reforms. Moreover, the general reformist currents
that swept around the world following the 1914-1918 war had
not by-passed Peru. The liberating effect of these novel
tendencies served further to disturb a country already trying
to accustom itself to a change from an aristocratic regime to
one in which a sharing of power among hitherto less privileged
classes had become Inevitable. (43) Out of this maelstrom
emerged in the years 1919/1920 a number of most signilicant
facts, which were to shape the role and nature of Habeas Corpus.
The principal object of the constitutional reform of 1919 was to
give legal effect to the proposed 19 Articles, (44) which had
constituted a major prop of the Leguiista election programme.
Nevertheless, a general revision of the ekisting Constitution was
undertaken by a National Assembly that temporarily replaced
for this purpose the Houses of the Peruvian Congress. The
task took rather longer than anticipated and a close study of
the debates shows a pattern that one accustomed to these matters
might expect, namely a rather excessive debating zeal at the
outset, detailed and time consuming, with a rather superficial
attention directed to later matters. The position is further
complicated by the fact that midway through its task, the
National Assembly committed itself to a consideration of the

projected Code of Criminal Procedure. The major work of

preparation was undertaken by the Constitutional Commission
of the Assembly itself, without the benefit of preliminaries and
this probably accounts for the fact that, excluding the 19
Articles, a very large part of the 1860 Constitution was preserved
in the new fundamental, political Charter. (45) The document
eventually approved is, therefore, very much a political one, .
although the Assembly contained some notable jurists, among
whom, for the present purpeses should be noted Dr. Mariano
H. CornEjo, President of the Assembly, the now ageing Mariano
Nicolds VarcArcerL and Dr. Javier Prapo v UGARTECHE, (46)

(42) See Basadre “Historla”, Vol. VIII, pages 3936/3940.

(43) See Basadre “Historia", Vol. VIII, page 3931.

(44) See Basadre *'Historia", Vol. VIII, pages 3947/3049.

(45) See “Las Constituclones de 1060 y 1920 concordadas', Manuel Vicente Villaran,
Libreria e Imprenta Gil, Lima, 1920. /

(46) Then Rector of San Marcos University. See “Dicclonario Enciclopédico del
Perua'', Vol. II, page 530.
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who presided brilliantly over the Constitutional Commission and
piloted its proposals through the Assembly.

For the first time, Habeas Corpus became a constitutional
precept. Comparing Article 24 of the Constitution of 1920 with
Article 18 of the Constitution of 1860 once sees clearly the addi-
tion which was intended to erect into an inviolable right the salu-
tary principles earlier introduced by the Habeas Corpus laws al-
ready mentioned. (47) In his explanation to the Assembly, Dr.
Javier Prapo pointed out that the project made the specific ad-
dition of “the time honoured English institution, the precious
guarantee of Habeas Corpus”. (48) It is, incidentally, only in
these debates, that one sees for the first time a real awareness of
the United States as a source of influence in these matters, with
speeches referring to the suspension of the constitutional guaran-
tees in that country and the supervisory jurisdiction of the Uni-
ted States Supreme Court. Three points concerning this constitu-
tional innovation are noteworthy. Firstly, no fundamental chan-
ge is made in the nature of Habeas Corpus. It is still conceived as
a remedy against wrongful detention. Its collocation in the
Constitution is designed to give it prominence and the character
of a fundamental right, with which no one might interfere.
Secondly, the word recurso is retained. Thirdly, the Article
postulates the existence of some facultative legislation. The
Constitution is declaratory of the right; some other enactment
must exist, that effect be given procedurally to it. There existed.
of course, the laws of 1897 and 1916, but these in the year 1920
at last gave place to a more permanent instrument, the Code
of Criminal Procedure. From the procedural point of view of
Habeas Corpus, this latter is by far the most important of the
documents to be examined up to this time. The Code was the
product of a Parliamentary Commission headed by Dr. Mariano
H. CorngEjo, and the work bears the characteristics of his
thoughts and expertise. One aspect of it brought a violent reaction
from the National Assembly (49) and the debates are instructive
both as to the way in which legislation of this type is propounded

(47) See ‘‘Las Constituciones de 1860 ¥y 1920 concordadas’, at page 7.

(48) Diarlo de los Debates, Asamblea Naclonal, Vol. I, 1919 at page 309.

(49) The germ of this controversy is to be seen as far back as 1914. . A strong school
of thought to which Dr. Mariano H. Cornejo belonged, was in favour of introducing oral
process and the jury trial into Peru. This was bitterly and successfully contested and
resulted in the removal of the controversial section of the Code of Criminal Procedure
from debate.
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and also as to the manner in which the work of the jurisconsult
might come to be modified or even rejected through non- juridical
and somewhat irrelevant factors. In his “Explanation of motives”.
which precedes the Code, Dr. Mariano H. CorNEjo states (50)
“The important recurso of Habeas Corpus has been preserved
and its proceedings harmonized with the principles adopted by
this Code”. These proceedings were designed to make the remedy
an effective one in the hands of the judicial authorities. Further-
more, the remedy was to be extended in favour of two further
interferences with the liberty of the subject, namely deportations
not sanctioned by law and the placing of guards upon a person’s
habitation with the object of restricting his freedom of movement.
All these objectives were given effect in Articles 342/355 of the
Code. (51) The nature of the process is plainly revealed by the
author’s comment on Article 345 that “The Recurso of Habeas
Corpus has no written proceedings”. (52) In a country where
virtually all legal proceedings are in writing and the preliminaries
are often long drawn out and highly formalised, this feature indi-
cates the extraordinary nature of the remedy and its primary pur-
pose of safeguarding as expeditiously as possible the ‘personal li-
berty of the individual. The striking extension made by the ley
2223 of 1916 was not incorporated into the new code. (53) In this
one sees perhaps the hand of the purist, one whose experience
with this institution had already extended practically over
thirty years. The result is that once more Habeas Corpus came
to be, ostensibly, a recurso specifically addressed to the protection
of the physical liberty of the individual.

Two further matters relative to this period must be men-
tioned as reflecting upon the development of Habeas Corpus.
In 1919 there began a conflict between the legislature and the
Supreme Court which greatly damaged the prestige of the lat-
ter and frustrated the possibility of its developing along the li-
nes promised during the period 1914/1917. The judicial power
is always, in reality, weaker than other powers of the State and

(50) “Novisimo Cédigo de Procedimientos en Materia Criminal’”’, Mariano H, Cor-
nejo, Torres Aguirre, Lima, 1920, pages XXVIII y XXIX.

(51) Coddigo de Procedimlentos en Materia Criminal, pages 138/144.

(52) Pages 140 and 144. This harks back to the law of 1897, Article 20 of which pro-
vided that the ‘recurso” of Habeas Corpus may be solicited and substantiated on common
paper, regardless of day or hour.

(53) Perhaps even more significantly, no mention of it is made in the “Explanation
of Motives'.

e T

B

O ——




e

316 REVISTA DE DERECHO Y CIENCIAS POLITICAS

depends for its efficacy upon subtle and inexpressed factors of
goodwill and tolerance, which give it prestige and the ability
to function satisfactorily in -the face of the undeniable, practi-
cal superiority of the other organs of State. The Supreme Court
of Peru fell victim to the factional politics of the times (54) and
the swing in the balance of power caused its composition to be
called in question. This ugly and uncharacteristic episode had un-
fortunate effects for Peru and the development of Habeas Cor-
pus, for the very organ upon which reiiance ought to have been
placed for its effective administration was decisively weakened
precisely at the time a more extensive, formal machinery had
been set up to safeguard the fundamentai liberty of the indivi-
dual. The other noteworthy event tends to be submerged in the
violent events of the time and indeed its juristic significance is
marred by them. In 1919, “El Tiempo™, one of the principal
newspapers of Lima was closed by the Government in order to
stifle its strident criticism. (55) The proprietor brought Ha-
beas Corpus proceedings under the 1916 law and the Superior
Court of Lima pursuant to its jurisdiction ordered its reopening
and the matter was referred to the Supreme Court to secure
compliance. (56) The government appealed and the matter was
Proceeding when the Revolution of 4th July 1919 put an cffec-
tive end to the point of substance. It was in fact, one of the first
matters considered by the National Assembly. (57) The real
significance of the affair is that we sce for the first time the

ourts using this procedure to protect other rights than liber-
ty of locomotion. Habeas Corpus had moved almost unnoticed
into the realm of property.

Sadly, the hopes of those who had laboured so arduously to
create a legal structurc capable of protecting the fundamental
rights of Peru’s inhabitants, were to remain unfulfilled. The ink
had scarcely dried upon these conscientious legislative efforts
before Peru descended into a period of the severest absolutist
rule that was to last more than a decade. In a careful and fair
appraisal of the Lecuia regime, Basapre touches the heart of

- (54) See Basadre “Historla”, Vol. VIII, pages 3966/2072. The heart of the matter s
revealed in a speech by Torres’ Balchzar in the Asamblea Naclonal of 1919 where the Su-
breme Court is referred to as the last redoubt of *‘civilismo”. Diarlo de los Debates, Asam-
blea Nacional, vol. II, page 1149.

(55) Bee Basadre, “Historta”, Vol. VIII, pages 3934/3035.
(56) ~ Anales Judiciales, Vol. XV, 1919, pages 273/275.
(57) Diario de los Debates, Asamblea Nacional, 1919, Vol. I, page G5.
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the matter with the telling phrase: “He tolerated no opposition
of any kind”. (58) It is clear that one can hope for little that
might reflect upon the further development ot Habeas Corpus
during this period and indeed, as the records show, the Courts
were, especially towards the end of this dictatorship, powerless
to lend their aid to protect the essential liberties which the Cons-
titution of 1920 had been expressly designed to safeguard. Yet
before the darkness closed tightly upon the judicial and political
life of the nation, there is one remarkable record (59) in the his-
tory of Habeas Corpus and in that of the Peruvian Supreme
Court. Once more the dictamen is by Guillermo SEOANE, a bri-
lliantly reasoned document which, had his style and example ser-
ved consistently as a model for his successors, might have given
Peru something corresponding to the judgment of a Common
Law court as a source of law. (60) Habeas Corpus was sought
by Eduardo Garcia in proceedings against the Mayor of Lima.
It was refused by the Tribunal Correcional, the court of first
instance, and Garcia appealed to the Supreme Court. Che case
concerned the closure by the City authorities of the appelant’s
property for being in a ruinous condition. The Tnb_un:-ll Corre-
cional based its refusal of Habeas Corpus on the belief that Lt‘-)’
2223 had been impliedly abrogated by the new Code of Criminal
Procedure in that this made no express reference to the exten-
sion of Habeas Corpus effected by Article 7 of the earlier law.
SEoANE argued that this view was erroneous and that a .tactt
derrogation is produced only when the new law contradicts or lT
incompatible with the old. In support of his contentlon-nl@ ~Clt‘r3(r
a circular in the form of a practice direction of 4th Fe“);uc:}_\e
1920 from the Supreme Court, which dealt precisely witn el—
point. Moreover, and in this the dictamen is C-"Cee-dm%ly matqerrliér
ting, he cites as authority for the application of Article 12191})6 The
sentence of the Supreme Court given on 20th Au{l’UStl ld ,;] )0‘:
real question in the case was whether the Mayor ha(d cEe é 3
wers to malke the closure and whether the Courts ha J\:: ll;lesthlgr
tion, through Habeas Corpus proceedings, tO exlfllml(rée AT
these powers were being appropriately used. The ¢ Orul 'd(d
greed on these ‘issues and by a four to three majority decide

(58) ‘‘Historla', Vol. IX, pages 4243/4245. 48/152

(59) Anales Judiciales, Vol. XVIII, 1922, pages 148/152. ; )

(60) ¥For an appreciation of the “Dictimenes Fiscales' of Guillermo A. Seoane, gee
Basadre, “Historla’, Vol, X, pages 4557/4558.
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against allowing Habeas Corpus in this case. The majority, in
effect, decided that the Court could not. through these procee-
dings, enter into a technical as distinct from legal examination
of whether the Mayor’s powers were being properly used. The
majority further pointed out that the appellant had other cour-
ses open to him to protect his interests in this regard and to test
the substantive question. The minority accepted without mo-
dification the dictamen of the Fiscal, but the important thing
is that none challenged his claim that the Court continued to
have this ample jurisdiction under Ley 2223 and his statement
may therefore be taken to represent both law and practice. (61)
English lawyers, particularly, will see parallels in this interes-
ting case with those in which judicial review of administrative
ai:]tion has been sought in a somewhat cautious judicial atmos-
phere.

The Lecuia regime fell in 1930 and a provisional junta was
S€t up to return the country to constitutional government as
quickly as possible. The cocial and political events of this time
in Peru can only be properly appreciated by setting them against
the wider background of world affairs. There was, in Peru, a
general spirit of renovation, a genuine desire to move boldly into
the twentieth century, to do which meant a complete break
from the immediate and none too happy events of the past ten
years. A glance at the newspapers of the time shows all too
well the violently disturbed state of the world, of which this na-
tltznal manlfestation was but a tiny though consistent part. Pe-
ru's neighbours all suffered violent revolutions and, throughout
the world, political regimes of the older order were being cast
dO_vvn and brave, new Constitutions erected to guide and sus-
tain the new ones, which were to take their place. The great,
new Constitution of Spain, prepared by Dr. Luis JiMENEZ DE
AsUa, was being exhaustively reported in the newspapers of
Lima. The Soviet Revolution was at last becoming an accepted
fact and the shadow of Nazism was starting to creep across a
purged but reviving Germany. The traditional balances of po-
Wer were rapidly changing and the financial crisis that toppled
the MacDonald government in the United Kingdom was front

(61) The matter was made the subject of precise reference by the President of the
Supreme Court, Dr, Carlos Erausquin in his address marking the opening of the Judlclal
Year, 1921. He sugested that the doubt should be removed by legislation. See “La
Revista del Foro, March 1921, at pages 113/114.
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page news in Peru. It is only by reference to the less immedia-
te scene that this part of Peru’s history becomes intelligible and
one is able to appreciate just what those then in charge of her
affairs were trying to do and why this was not in accord with
the desires of those who were themselves thrusting their way
upwards to power through the impetus of the great internatio-
nal currents then flowing in their favour.

Peru has never been ¢namoured of corporate responsibili-
ty in affairs of state and the Junta de Gobierno set about, as
rapidly and unostentationsly as possible, preparing the country
for Presidential government. This neccesitated the revision of
the country’s clectoral laws and the setting up of an elaborate
apparatus, not only for securing the election of the President,
but also for choosing Concressional representatives from all
parts of the country to take part in a new National Assembly.
Though, perhaps, uninspiring, the Junta seems 1o have done
its job conscientiously and without any manifest desire on the
part of its members to retain powers for themselves or impede
a return to normality, no mean feat in a country emerging from
2 decade of repression into a very troubled world political sce-
ne. The 1920s had seen the birth in Peru of a new and vital
left-wing political movement. (62) All shades of opinion Were
to be found in this progressive, national rejuvenation, but the
most potent force was undeniably the Apra party, whose Yo“‘ill'
ful leader was already on his way home from Furope to ta f}
part in the Presidential election scheduled for the late parl:' 0“
1931. A most significant fact for the impartial observer, lolOd lgb
back in time, is what in present day terminology WO :i
termed the “generation gap”. (63) The leaders of the 'nﬁ“ lLe :
were all young men, anxious to reform a society whic ft{)c}.
considered obsolete in every way. The very Constltutlonco ’
ru was the embodiment of that obsolescence. That the onst1I
tution had once more to be redrawn was a matter for lg{ejnerai
agreement; the form the new Constitution ought to take anc
who should be entrusted with its drafting were matters upph
which there was less accord. In the absence of any popular

(62) See Basadre, “Historla”, Vol. IX, Chapter CLXXIX. :
(63) In connectlon with the present study, it is interesting t°“°b5°wf’°fhﬂf 1-?9.1.
Mariano H. Cornejo was only 25 years old when he sponsored the first ‘‘proyec o
beas Corpus.
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mandate, the junta appointed a Commision to draw up a new
Constitution for submission to the National Assembly, when
this should be at last functioning. (64) The Commission so
appointed was perhaps the most distinguished that has ever
served Peru. (65) Presided over by the most erudite constitu-
tional lawyer of the time, Dr. Manuel Vicente VILLARAN, it
contained not only a brilliant galaxy of lawyers, but also a fi-
ne representation of the other professions. No commission could
have been better equipped, technically. to have produced a
constitution perfect in every legal detail. Yet its work was doo-
med from the start, for what was generally desired was a politi-
cal charter which would satisfy, in a compromise fashion, the
aspirations of the various groups clamouring for their share in
guiding the destinies of the nation. The matter is well expres-
sed in'the letter of Dr. Carlos Manue!l Cox, by which he com-
municated his unwillingness to accept appointment to the Com-
mission. He wrote, (66) “I am sorry to let you know that I
cannot accept this appointment because [ consider that the
new Constitution that Congress is to approve must fundamen-
tally alter the political, economic and social structure of the
State, imposing upon it those trendencies, which are triumphant
in the forthcoming clections. The new Constitution will, there-
fore‘. be the work of Congress and not that of the Commission . ..”
V_Vhlle it must be frankly recognised that. in the moment of wri-
ting this letter, the youthful Secretarv of Arra was thinking in
terms of the triumph of his own party in the elections, there we-
re many other political groups which wholeheartedly shared the
opinion so expressed.

Yet the work of this great constitutional Commission, deli-
vered after only four months of deliberation, was not entirely
lost. The Ante-proyecto formed the basis of the consideration
by the Constituent Assembly of the matters eventually incor-
porated in its own “proyecto” that was destined to become the

(64) FEl1 Peruano, 20th August, 1931, reporting Resoluclén Suprema of 7th August

. (85) Those nominated were: Dr. Manuel Vicente Villarin; Dr. Victor Andrés Be-
latinde; Dr. Diomedes Arias Schreiher; Dr. Carlos Garcia Gastafieta: Dr. Carlos Dolg y Lora;
Dr. Jorge Basadre: Dr. José Leén Barandlardn; Dr. Toriblo Alayza y Paz Soldén; Dr. Ri-
cardo Palma; Dr. Luls Valcarcel; Dr. Antonlo de Lavalle; Dr. Carlos Manuel Cox. Drs. Ba-
sadre and Manuel Cox decllned the invitatlon and Dr, de Lavalle later resigned, The Co-
mmisslon was enlarged to include Dr. Emilio Romero and Dr. César Antonio Ugarte.

(66) Letter dated 12th August 1931, published in La Tribuna of 20th August, 1931.
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Constitution cf 1933. (67) Nevertheless, a comparison of the
Constitution with the Ante-Proyecto is most revealing and in
no matter is the diffcrence in the finished product more stri-
king than in that of Habeas Corpus. The “Explanation of Mo-
tives” of the Ante Proyvecto is unusually long and the work, as
indeed in the case of the Ante Proyecto itself, of Dr. Manuel
Vicente ViLLarAN. (68) It is clear from the explanation given
in regard to Habeas Corpus (69) that the object of the Com-
mission was to give the widest possible meaning to the insti.tu—
tion consistent with its nature in Peruvian law, while erecting
it into a Constitutional precept. This meant, in effect, a direct
appeal to the spirit of Ley 2223 of 1916, as it was .understood
by those who promulgated that law and the result is perfectly
consistent with Peruvian law and practice up to that time.
The Article proposed reads: (70)

Article 185: All the guarantees laid down by the Cons-
titution shall give rise to the “recurso of Habeas Corpus,,
with the object of protecting those inhabitants of the Repu-
blic who may be threatened in the enjoyment of ghc_u' llb‘er-
ties, or to bring about the cessation of undue restrictions im-
posed by any authority.

The draftsmanship of this clause is faultless in relatmpf_tg
its objects. The important thing is that it had the unqualifie
approval of two of Peru’s greatest specialists n the .sub]ed(:i-
both of whom had an excellent knowledge of English ar:
Common Law institutions. (71) Despite the \w:alth of f(({)rmfgg)rll_
learning on this topic, in seeking an all-embracing reme YVI_
the protection of every class of rights, Dr. Manuel \/'_utentet 123
LLARAN chose an institution already essentially Peruviam, str

San Marcos Uni-
(67) I am greatly Indebted to Dr. Luis Alberto Sanches, Rector of

of the

versity for his recollections of the proceedings of the Constitutional :Oﬂllistlsoteubem_
Constltuent Assembly and, in particular, the method, by which 1t ccmf ‘:-mation-
tions. There is no written record, which otherwise provides e }aote Proyecto de la

(68) See the Prologue of Dr. Luis Echecopar Garcie b < r;l 16n de Motivos™,
Constitucién de 1931 por la Comisién de Manuel Vicente Villarén: E:\pc'f l:rfm.t.lon. that the
Iima 1862, I am also grateful to Dr. José Leon Barandiarn for ke 1orvtcente Villaran
commission worked upon the basis of papers submitted by Dr. Manue '
which were discussed and amended as appropriate.

(69) “'Ante-Proyecto, Villaran’, page 108.

(70) ‘*‘Ante-Proyecto, Villaran’, page 169. ; o

(71) Dr. Manuel Vicente anar:nghnd read Professor St”:mrt's T Iy SB: P::'t
face V. The Governmental System of Peru’, Dr. V. A Belaunde devoted a gread ::bed
of his course at the San Marcos University to the British Constitution. I am inde
to Dr. Manuel G. Abastos for this recollection.
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turing the new provision out of the clements of the old. It was
certainly not excessive nationalism nor ignorance of foreign ins-
titutions that dictated this course, but rather the fact that Habeas
Corpus had already acquired its own distinctive character in
the eyes of Peruvian jurists; all that was required was reinfor-
cement of its effectiveness as a Constitutional precept.

The Constituent Assembly began to draft its own proyecto
on 12th December, 1931, having organised its own Constitutio-
nal Commission for the purpose, upon which the minority groups
were given a proportional representation. (72) In judging the
work of this body, it must be remembered that it was essen-
tially a political organism, riven by party considerations. (73)
Few of its members had the prestige or specialist skills repre-
sented on the Villaran Committee. Morcover, in the tempes-
tuous times that followed the elections of 1931, a serious blow
to the possibility of a calm and agreeable re-drafting of the
Constitution was struck by the expulsion from the National
Assembly and from Peru of those members of the Apra party
who had been elected to serve in it. The Assembly considered
the dictamen of its Constitutional Commission with reference
to Habeas Corpus on 27th September 1932. (74) Debate took
p]apc on this really remarkable document, the authorship of
which cannot now be established with certainty. (75) Referring
‘t‘o the individual guarantees proposed, the dictamen explains:

The first Article guarantees the security of the individual
against arbitrary detention . ... This right to security, like all
the other rights characterised as pertinent to the individual has

, ST UGS

(72) See, Diarlo de los Decbates, Congreso Constituyente, 1931, Vol. I, debate of
11th December, 1931. See also at page 91. The Commisslon originally had 25 members,
among whom were Dr. V. A. Belaunde and Dr. Carlos Dolg y Lora of the Commission Vi-
larin as elected representatives.

(73) The word “party” is used herc in the loose sense of any political grouping
Whose members had a common, even though temporary, cause for association. This mea-
ning must always be kept in mind when party politics in Peru are the subject of study.

(74) Diarlo de los Debates, Congreso Constituyente, 1931, Vol. VII, at page 3848.
!acuit;:i; I am most grateful to the Oficiales Mayores of the Senado and Diputados for
this Comrilmy ingpection of such records as exist. ‘“Actas’ or minutes of the debates of
Eind. - T lsslon were evidently taken in the earlier sessions, but these have not been
of pex:song Stmqgu likely that in respect of this vital session, in view of the small number
dletige® e ;tendlng, such “Actas” were not taken. The nature and state of the “expe-
yor of the Se. € papers also suggest this. I am particularly grateful to the Oficial Ma-
sent. My th Dado for his personal recollections of those proceedings at which he was pro-
Farner .survlvm:nks are duc also in this matter to Senator Alberto Arca Parrd, one of the
e " of these closed debates, who was able to glve me invaluable background

rmation relating to the proceedings and the personalities involved.
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as its guarantee the “accion™ of Habeas Corpus, proceedings in
respect of which are prescribed by the Code of Criminal Proce-
dure”. Later the dictamen states: “"T'he Constitution ought to
prescribe Habeas Corpus as an accion and not as a procedural re-
curso. The accion of Habeas Corpus guarantees only rights re-
lating to the person not his property. With this in mind, your
Commission includes in the “proyecto” Article 13 according to
which all the rights recognised by the Constitution give rise to
the said accién. Account has been taken of the fact that Ha-
beas Corpus, originally granted only in respect of persons im-
properly imprisoned was extended by the Ley de liquidaciones
preventivas to the protection of all rights recognised by Titulo
IV of the Constitution of 1860”. In debate, this extraordinary
and far reaching change provoked only one response from the
Assembly, namely the intervention of Dr. Luciano CAsTILLO,
which in itself is notable on account of its language. (76_) He
commented, “It is said that every individual right gives rise 10
the accion of Habeas Corpus. The social rights cannot be left
without this recurso. Therefore we ask that the Article state:
Individual and Social rights”. This was accepted and there was
no further debate. What is now Article 69 of the Constitution of
9th April, 1933 reads as follows: (77)

. . . - . . S-
“All the individual and social rights rccogmsed”by the Con
titution, give rise to the accién of Habeas Corpus .

On the evidence available, a number of pertinent obs.c'?l:
vations may be made. This vitally important clause 1 no “‘L
derives from the Ante-Proyecto Villaran and 1s the ornglr}gl wor :
of the Parliamentary Commission. Moreover, the worku}lg p:_
pers of the Commission and the other facts relating to the Fa“
riod indicate that it was probably the product of a VCl'YfS‘:hat
group of persons forming the, then, dommant nucleus ok S
body. (78) These persons were not jurists (79) and 1t 1s Ccerts

(76) Diarlo de los Debates, Vol. VII, at page 3863.
(77) Constitucién Politica del Perti del 9 de abril de 1933, Boletin de la Biblioteca
Publica de la CAmara de Diputados, June 1947 at page 16. )
(78) Five persons Sigr?ed the “dictamen”. Of these, the mops imiortg;as::: :?d
nuel Jestls Gamarra, who had made himself de facto responsible for the
defended its principles in the public debates. He was & practising lt;l.\we.ri . Lo
(79) Though a number of these were lawyers of considerable experience. Dr. ODS
Matias Manzanilla, a considerable legal mind and Rector of San Marcos, succeeded : ) o
Revilla as President of the Constitutional Commission, but does not seem to have taken
part in-this important phase of the Commission’s Work,
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that the language both of their explanatory “dictamen” and
the projected Article would have been rejected by Dr. Manuel
Vicente ViLLARAN. Yet what they were trying to do was per-
fectly in accord with Peru’s legislative tradition on the topic
and there is a direct link in the reference to the 1916 legislation,
which may provide a valuable clue to at least the part author
of the Article. Dr. Clemente J. Revirra had but lately relin-
quished the Presidency of the Commission to become President
of the Constituent Assembly itself. With Senator Antonio Miré
QuEsapa, he had formed the Legislation Committee of the Se-
nate in 1916, which introduced the extended version of Habeas
Corpus into Peruvian law. The only member of the Commission
of the Ante-Proyecto present when this Article was debated
was Dr. V. A. BELaOnDE, who was most active in the discussion
of this part of the Constitution generally. He was paying the
closest attention to the language employed (80) and made a
number of interventions. Although referring on another occasion
to the Ante-Proyecto, (81) he did not challenge the wording of
this Article in relation to the novel employment of the term ac-
cion. It is safe to assume that none saw its implications in juris-
tic terms and the use by Dr. CastiLLo of the words accién and
recurso in the same intervention did not suggest to anyone a
possible difficulty. The accién of Habeas Corpus was thus born
into Peruvian law, with little ceremony and considerable un-
Certainty as to its meaning and scope. That this change in legal
terminology was not destined for immediate acceptance is pa-
tent t:rom the only case on Habeas Corpus shown by the Anales
Judiciales for the rest of the 1930s. (82) The dictamen of the Fis-
cal dated 15th April 1933, but a few days after the new Cons-
titution took effect, speaks of the recurso of Habeas Corpus
and it would be difficult to substitute the word accién while
Te€taining the sense of his recommendations. Perhaps even mo-
re telling is the Memoria of the President of the Supreme Court,
PT- MANUEL Feripe UMmEREs, of 18 th March, 1936 (83) He said,
Article 69 of the Constitution of the State provides the recurso
of Habeas Corpus to give effect to the individual and social

(8) See, for example, Diario de los Debates, Vol. VII at page 3853. "'A Constitution
:0 be drafted In the most technical manner possible i
Corpui 1) In connection with the proposed Article following that relating to Habeas
(82) Anales Judiciales, Vol. XXIX, 1933 at pages 05/99.
(83) Anales Judiciales, Vol. XXXI, 1935 at page 461.

ought
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guarantees. However, up till now the precept is nominal and
illusory. Wherever, practically, use has been made of the expres-
sed recurso it is frustrated, etc.” It will be remembered that
throughout this period, the facultative machinery of the Code
of Criminal Procedure and the earlier laws, so far as these had
not been expressly abrograted, remained in force and these spo-
ke exclusively in terms of recurso.

With the revision of the Code of Criminal Procedure and
the entry of the new Code into force on 18th March, 1940 the
history of Habeas Corpus for the purposes of this study enters
upon its final stage. The reform of the Code of Criminal Proce-
dure was undertaken exceptionally methodically, over a lengthy
period, by a great and painstaking jurist, Dr. Carlos ZAVALA
Loavza, who has left us a detailed record of his thoughts and ac-
tions in the matter. Moreover, we have the benefit of his later
comments upon the Code as it was finally promulgatpd and his
observations upon the way in which this differs from his own pro-
posals. (84) As an inestimable bonus, we have an incredibly
detailed and studious commentary upon the work by the dis-
tinguished Spanish jurist, Niceto ALCALA-ZAMORA ¥ CAsTI-
Lro. (85). No writer on Peruvian criminal procedure can af-
ford to miss this splendid work, which is a model criticism an
which throws much light upon Peruvian criminal institutions.
The observations upon Habeas Corpus are most 1llL1nlqu1tlllg;
There arises the preliminary question whether this was a nev\S
code or merely a “reform” of the old. Dr. ALCALA-ZAMORA }ya__
undecided but considered it to be rather more than a mere rfss
form”. (86) The question is very pertinent as far as 1t condcc 5
Habeas Corpus, for here the reform is far from radical an ”(;]is
has the feeling that Dr. Zavara Loavza is simply doing

g that were avai-
lable to him. Articles 349/359 (the whole of Titulo IX of tt.hc
new code) (87) thus treat of Habeas Corpus in substitu 101;
for Articles 342/355 of the Code of 1920. In the “Exposition o
Motives” it is stated: (88)

(84) La Revista del Foro, 1930, July/December at pages 317/326.

(85) La Revista del Toro, 1939, July/December at Pages 329/424.

(86) Alcald-Zamora at page 332.

(87) Cédigo de Procedimientos Penales, Fernand
lacién Peruana, Lima, 1966, pages 380/404.

(88) Revista del Foro, 1939, page 309,

o Guzmén Ferrer, 6th edn, Legia-
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“Granted in the Code the use of Habeas Corpus in the clas-
sic case of detention for more than twenty four hours without
being brought before the competent judge. as well as the case
of supervision by guards, the Ante-Provecto, with attention to
that which was prescribed by Article 69 of the Constitution,
has extended it so as to permit equally a claim in respect of the
violation of those individual and social rights guaranteed by
the fundamental charter”.

Nevertheless, not once in the proposed legislation itself, nor
in any of his writings upon, it, does Dr. Zavara Loayza use the
word “accién” in connection with Habeas Corpus proceedings.
His own purity of juristic thought. which doubtless led him to
eschew the employment of so vague a concept, is strikingly il-
lustrated by a comment culled from another but associated con-
text. (89) “A criminal institution cannot be made subject to civi-
lian rules because these two orders differ in their purposes and
consequences”. While it must always be remembered that Dr.
ZavaLa Loavza was concerned primarily with procedure, it is
well to appreciate that if there were. in reality, an accién of Ha-
beas Corpus, this was the only opportunity that had presented it-
self for ordering the procedure by which it might be brought
and maintained before the Courts. An interesting comment
upon the proposed legislation was made by the Supreme Court.
This also speaks exclusively in terms of recurso and states ex-
pressly: (90) “The modern tendency is to widen the radius of
action of the 7ecurso of Habeas Corpus, so as not to limit it to the
case of physical detention, with the object of making a reality the

con_stltgtional guarantees for the person who lives in organised
society”.

No mere selection of isolated items from the great
commentary of Dr. ArcaLA-Zamora can do justice to its
penetrating criticism. His lengthy comment on Habeas Corpus
1S deserymg of the closest attention by the serious student of
the subject in Peruvian law. He had before him merely the pro-
ject, which he was reviewing, and he had not engaged in a
igorous study of the peculiar development of Habeas Corpus
by reference to its Peruvian legislative history. He was clearly

(89) Revista del Foro, 1939, page 321.
(90) Cédigo de Procedimlentos Penales, Guzman Ferrer, at page 389.
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Puzzled and disconcerted by what he found and was at conside-
Table pains to suggest a complete change ol l_ft‘.l‘l]lll].()log}". He
Wrote: (91) “And in Libro IV, Amparo being wider, would '_“!‘j'@
Seemed better than Halbeas Corpus (tt. VI!I?,‘ !f”‘:m de- il s
would be more exact than recurso (tit. IX)". This great jurist
comes to the heart of the matter, unfettered by the C_unsult-l;l-
tions that bound the author of the Ante-Proyecto, n\lng ()T{)
“Concerning the heading of the title (VII) we should l}\;]_\‘e S )
Without hesitation for jwicio de amparo 1 place Qt f.“f““(; (‘
labeas Corpus: the first, so genuinely l',l'slmno"ﬁ\me_l,lm,nT ‘mbt'-
over the other designation, Roman-English, the "‘1}'_‘;m§1(ﬁ°’t i
eing able to cover the other “individual and socia TI;-J lho-
guaranteed by the Constitution, while Habeas Corpus, ety To 4
gically and historically, is associated in an exclusive or llwlt')l( 0211,
nant way with only one of them, the defence of personal ibet is
he characteristic flourish of Habeas Corpus colours .Elbsol.lltef’;-
the Titulo which we are commenting upon |pothat. n Spltlgtgs
Paragraph 2 of Articulo 379 no single disposition contfm.pthm
or is activated by violations of constitutional rights ot 1ell l'bt;r-
those of arbitrary restrictions or deprivation of individua ; e
ty”. Dr. ArLcarLA-Zamora accordingly felt the madequacyﬂO_ s:ed
suggested proceedings in relation to the end sought and sugge
the removal of this provision from the Code. (93)

This historical relation, which leaves for us the Jl\]v 11C
problem posed by the two concepts of Habeas Corpus, § well
have thus become a part of the Peruvian legal system nj?{}’nt of
close with a few well chosen words from this most P""lr_clp]l?ntary
Jurists: (94) “Decided supporter as I E"“.O.f the Par l:'anI am
regime as an instrument of review and political, CXPF?SSI%{mberS
not unwilling to recognise that the so called legislative Co (cs il
lack the capacity to legislate; and in fact, the great quliqmen"
many laws of lesser importance are the work of extl]fl F:*:en!; g
tary commissions of specialists. [Even more, Parliament e
frustrate the elaboration of a code from the Stfart-].l-i.n-tentiO-
history of Habeas Corpus in Peru has been that o fwetl b
ned laymen, or non-specialist lawyers trying, Imper ech_y, dbl as
legislative expression to a strongly felt desire. That this end h

ristic

(91) Alcala-Zamora, at page 334.
(92) Alcala-Zamora, at page 376.
(93) Alcald-Zamora, at page 377.
(94) Alcald-Zamora, at page 385, note 14.
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not yet been achieved is a responsibility that must be shared
alike by legislator and jurist, for the lack of rapport between
these essential components of the legal order has frustrated
hitherto the attainment of the agreed objective.

Habeas Corpus: “accion” or “recurso’’?

The word accién enjoys a number of distinct meanings,
each.of which is governed by its particular context (95). By its
very width, it lends itself to imprecise usage. It can mean the
totality of substantive rights in virtue of which a person is
entitled to make his claim before the competent tribunal or it
can mean the proceeding itself by means of which those rights
are asserted. In an important sense it is a right to demand that
‘t’l}e machinery of justice is placed at the claimant’s disposal that
his cause be heard according to the regular means which have
been established for that purpose (96). Accordingly, it will be
f.‘een.that the notion of an accidn, as indeed with the English

action” used in the same sense, presupposes the existence of
some formal machinery of justice with the appropriate procedural
devxces: that this abstract notion of demanding the recognition
or fulfllmen_t of something may be given a practical effect.
_rhgise_ practical manifestations of the accién, the elements of
jurisdiction, the hearing and even the procedural trappings, are
often referred to as though they were part of the accién itself
and formed a necessary factor in arriving at a definition of it (97).
SO. far as the common, technical use of language is concerned
this means that the word accién has the abstract connotation
of some particular group of rights which may receive protection
beforf: the courts, while having, at the same time, the more
practical meaning of the pertinent legal processes by means of
which those rights may actually be asserted. One sees something
of the dual meaning by considering some of the English legal

e (95) ‘ Sce, for example, the very learned treatise on this word in Enciclopedia Jurf-
& Omeba, Editorial Bibliografica Argentina, 1954, Vol. I, pages 206/263.

) (96) See ‘*Vocabulario Juridico”, Eduardo J. Couture, Montevideo, 1960, pages 73/
i4. On the bhilosophy of this usage see “Homensje a Eduardo J. Couture”, Dr. Marlo Al-
zemora Valdez, Revista de Derecho y Clencias Politicas, U.N.M.S.M., 1956 pages 18/27, at
page 21/23,

(97) See, for example, “Dicclonario de la legislael6n peruana’”, 2nd edn. 1879, Fran-
clsco Garcig Calder6n, Lima, Vol. I, pages 14/15.
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uses of the word “action”. We say, for example, that the breach
of a duty of care owed to some person, with resulting damage
to him, gives him an “action” for negligence. Yet we occasionally
speak appropriately of the “action”, rather than the tort, of
trespass. T'his latter usage derives from an earlier stage of juristic
development, when we are identifying the “action”, in a
nominalistic sense, with all its manifestations in the legal system
(98). When one speaks of the accién de Habeas Corpus in the
Peruvian legal system, it is vitally important to know whether
what is the subject of discussion is the accién in this nominalistic
sense or whether what is meant is that right or faculty of
setting in motion the machinery of justice, that some legal
question might be determined ~according to the proceedings
prescribed for the case. In the majority of cases in which this
question is discussed, the analysis of the concept is not sufficiently
rigorous for it to be determined, with certainty, in what sense
the word accién is being used (99).

The word recurso is most generally used to describe the
means by which some part of the legal process is challenged or
impugned or the instrument by which defects in the judicial
resolution of the matter are corrected (100). It may, however,
mean some accién, claim or petition directed to a tribunal (101).
Once more we find a technical word capable of a nu.mber.o
distinct meanings, which are controlled by the context in which
the term is employed. An analysis of these situations reveals
certain distinctive characteristics which give to the word recurso
a more precise and limited meaning than that w.lnch accion 18
capable of bearing. In the first place, a recurso 18 always part
of a larger, more general proceeding and is usually c:'l_lre:ctf:c%1 to
clarifying or regulating some issue connected with 1t. It 'ills_.
therefore, a dependence on these proceedings and 1s usually
merely instrumental in facilitating their resolution. Its f:hara(g:er
is either “ordinary”, in the sense that it forms an optgonz?l but
normal component of these proceedings, or extra-ordinary” 1n
the sense that it mayv appropriately be used only in certain

(98) This is partlcularly so when we are treating, historically, of the Forms of Ac-

tion.

(99) Compare for example, “El Habeas Corpus’,
de la Facultad de Derecho de la Universidad Nacional de Lambayeque,
at page 451.

(100) See, for example, ‘‘Vocabulario jurfdico™ at Dage 519.

(101) 1Ibid.

césar Bazo Ibarburo, La Revista
Afio I, No. 1, 1967
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situations (102). The fundamental nature of the recurso,
therefore, i1s one of procedural dependence; it is a means by
which some end- might be attained by reference to some legal
proceedings to which it is pertinent. Almost exclusively in
Ibero-american legal literature we see the word recurso associated
with Habeas Corpus, sometimes with the addition of the
qualification extra-ordinario (103). This is because, in those
systems other than the Peruvian, where Habeas Corpus has
retained its original meaning this remedy has been used in some
proceeding, where the subject has been deprived of his liberty,
precisely for the purpose of challenging the regularity according
to the law, of that dctention. The extension of Habeas Corpus
as a protection of other rights does not of itself involve any
necessary change of vocabulary; it is still a recurso which would
ordinarily be requisite to offer this challenge to authority before
the courts. Nevertheless, such a change has been deliberately
made in the Peruvian legal system and the significance of that
change must be understood.

The crucial question is, what did the Constitution makers
of 1933 mean when they said “The Constitution ought to
prescribe Habeas Corpus as an accién and not as a procedural
recurso? Neither the dictamen nor the debates are very helpful
In_elucidating their motives or meaning. Nevertheless, certain
conclusions may properly be deduced. They certainly wanted
to give Habeas Corpus an independent role in the protection of
those rights specified bv the Constitution; it was not to be
relegated to a part of some other proceedings in which it might,
incidentally, be raised as a challenge to some improper interferen-
ce with individual or social richts (104). It was conceived of,
furthe_rmore, as having an autonomous existence, in the sense
that it constituted proceedings which could be initiated
expressly for the purpose of determining, through its agency
and no other, some substantive issue. The Constitution does not
describe the nature of these proceedings, how they might be

(102) See “Dicclonario”, Garéia Calderén, Vol. II, pages 1630/1631.

(103) See, for example, “Derecho Constitucional”, Rafael Blelsa, 2nd edn., 1954, Ro-
que Depalma, Buenos Alres, at pages 324/330. See, Incldentally, note 9, page 327 on its
origins. A notable exception is the work of Manuel Sanchez Viamonte, which may well
have influenced Peruvian thought: see ‘‘Procedimientos especlales”, Luis del Valle Ran-
dich, page 70.

(104) - See “Procedimientos especiales”, Luls del Valle Randich, at page 70.
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brought or any limitations upon them (105). Such proceedings
were unknown to the Peruvian legal system prior to 1933, and
it is, therefore, necessary to find some enabling legislation
subsequent to that date which might fill in these details, that
the mere Constitutional precept be given its proper effect. No
such legislation exists, for that of 1897, 1916 and 1920, which
remained in force until 1940 does not provide for such
proceedings, and that which has since superseded it speaks only
in terms of recurso, while trying to extend itself by these limited
procedural means to cover the wider notion expressly lill-d' down
by the Constitution (106). In so far as the term accion was
intended to convey autonomy of proceedings, it has failed, but
only because the machinery necessary to the creation of the
independence envisaged has never been set up (107). Neverthe-
less, these proceedings of Habeas Corpus are something more than
a mere recurso in the sense of being a procedural appendage ol
something else and the decisions in recent years at least, despite
the confusing variety of language used, have shown Habeas
Corpus proceeding as having a distinct character of their own
(108). Tt may accurately be said that, in spite of the vagueness,
Habeas Corpus has truly attained the status of an accion 1
the sense of an autonomous legal process by means of whlch[
certain rights may be asserted before the Courts. Thc rea
problem for Peruvian jurisprudence is to keep entirely slf-
parate the consideration of two quite distinct matters (1) 'ttg
extension of Habeas Corpus beyond its original bounds.~l‘n 2
an all embracing institution for the protection of everlY. iasis
of interest and (2) the question of terminology “i“c bt
fundamentally one of procedure rather than substance. 111 11; "
discussions of Habeas Corpus these two matters tend to becor

s respect has often been remar-

(105) The defectlve nature of this provision in thi P e Cleneros, 1061, st page

ked. See, for example, the Memoria of Dr. Ricardo Bustam
32. -
(108) See the discourse of Dr. Manuel G. Abastos, Decano of the f:;ei%sges\?;‘:gzc
dos de Lima, 1957 in La revista del Foro, 1957, at pages 60/70. Perhaps 4 {o e
criticlsm is that contalned in a notable consultative opinion of theg;:;o ga es 432/440 at
of Dr. Alfredo Benavides Correa, published in La Revista del Foro. 1956, pag
page 433. e

(107) See especially, La Revista del Foro, 1956, page . .

(108) See *‘Jurisprudencia Naclonal en Materin penal ¥ procesal penal”, A:“é"mo
Tello Lezana, 2nd edn. Cuzco, 1962 at pages 465/473. Dr. Ricardo Bustamante Clsneros
was over hopeful in his claim that the terms of the constitution had put an end to the
debate whether Habeas Corpus was *accién” or “recurso”. Memoria, 1960, page 39. See,
in particular, the terminology used in the decislon at pages 202/294, Anales Judiclales,
XLII, 1946.
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treated as a whole, (109) which renders any scientific consi-
deration of reform abortive. The first matter is simply a question
of policy; the second involves technical issues arising out of
whatever might be decided in relation to the first. The question
of terminology is a very important one, because only by careful
attention to these terms, accién and recurso, can a proper
appreciation of the realities of Habeas Corpus in the Peruvian
legal system be made. It is clear thar this is a field in which
substantial reform is due, that proper effect may be given to
the intentions of those who have tried to adapt this institution
to satisfy Peru’s needs

Conclusion

Habeas Corpus in the Peruvian legal system has become,
almost by accident or default. quite different from the institution
to which it owes its origins. It now combines, although as yet
imperfectly, much of the character of the Juicio de Amparo of
Mexico and the Mandato de Seguridad of Brasil (110). Legisla-
tive and judicial interpretation of its nature has given it at least
some of the characteristics of the English remedies of Certio-
rari (111) and Mandamus, (112) with the merest hint of the
Injunction for good measure (113). What is entirely absent is
any awareness in Peruvian juristic thinking of the place and
purpose of these latter remedies in the English legal system and
1t 1s principally this fact which has led to a2 concentration upon
Habeas Corpus and its being charged with a situational load
Inappropriate tc its original nature. This has caused considerable

(109) Sece, for example, the interesting and instructive lttle treatise by one who

_‘?ad- In many capacities, 50 much to do with the development of Habeas Corpus in Peru:
El recurso de Habeas Corpus” by Dr. Luls Antonlo Fguiguren, Lima 1967. Dr. Egulguren
enjoys the distinction in this matter of having been President of the Congreso Constitu-
vente of 1931, Vocal and President of the Supreme Court and also (in a private capacity,
fi’;’ncm‘lt for Haheas Corpus in a2 notable case: Anales Judiclales, XXXVII, 1941, At' page

(110) Memoria of Dr. Ricardo Bustamante Clsneros, 1961, page 33.

(111) See, for example, the important decision at pages 147/149. Anales Judiclales
XLVI, 1950, and cspeclally the dissent at page 149.

(112) See, for example, Anales Judleclales, XLV, 1049, pnges 255/256. Habeas Cor-
pus brought against the Director of a Hospital Board for having refused admission to &
patient recommended by a particular pnysiclan. See, also, Anales Judiciales, LIII, 1958,
&t page 134 for a most Instructive dissent by Dr. Domingo Carcin Rada, the present Pre-
cident of the Supreme Court, of Peru, which throws light on the aspect of the wrongful
use of some “public” power or authority.

(113) See the important Dictamen fiscal at page 177, Anales Judiclales LVII, 1962.
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difficulty for the purist, making it appear as though Habeas
Corpus in Peru has, or, at the very least, ought to have two
distinct modalities (114). There has always been a strong streak
of conservatism running through Peruvian jurisprudence; there
is also a certain national pride. Although Habeas Corpus was
originally adopted into the Peruvian legal system, acknowledge-
dly from the English, it is now felt justifiably to be a Peruvian
institution (115). Habeas Corpus has a certain psychological
ring about it which would be hard to replace with some other
terminology; this fact alone contains a useful lesson. The
reformer must come to terms with the fact and put an end to the
arguments that still rage concerning the inappropriateness of the
term in relation to the extended meaning it must bear in the
Peruvian legal system. The procedural questions ought to be
more easily resolved. What perturbs Peruvian juristic thought
at present is that what is essentially a penal pI‘OCCSS.lS.CXtendmg
itself into the resolution of what are basically civil 1ssues and
that, as a concomitant, a process which has all the seventy
and speed of the criminal law, is being sought in preference 1o
the slower, but more appropriate means of the civil law (116).
Habeas Corpus has come to be the remedy sought in almost
every case of allegedly wrongful exercise of authority, not.mereljg
to secure that authority desist from doing something detrimenta
to the applicant’s interest, but also to ensure that something be
done that the law prescribes (117). Once more this 1s .the
heritage of the curiously mixed thinking which has gone Into
the development of the institution and a certain c.llsentanglemel_‘t
will be necessary to give Habeas Corpus its rightful place in
the system.

Reform is very much in the air. It is not the purposle' Olf Ei/]illsl
study to engage in speculation regarding the changes, W “C_tll .
undoubtedly take place, but it would be incomplete withou

s, 1961 and
(114) See pages 33/35 of the Memorla of Dr. Ricardo Bustamante Clsnero

La Revista del Foro, 1956 at page 433. 1061
(115) Memoria of Dr. Ricardo Bustamante Clsneros,
(116) This is implicit In the terms of the decision of the Supreme Court of 14th
August 1941. Anales Judiciales XXXVII, 1941, See 8lso, for an important exposition of
these tendencles the decision reported in the Revista de Jurisprudencia Peruana, Vol
XVII, 1959, pages 452/455, a case of dispossession. The dissent reflects the differing views
on the appropriateness of the remedy.
(117) Perhaps no single case is more reveallng than that concerning the Fundo
Huadqulfia and the long reasoned judgment reported (with dictamen Fiscal) at pages
100/108, Revista de Jurisprudencla Peruana, Vol. XXIII, 1965, 18 {llustrative of noth points.

at page 32.
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some reference to the tendencies which will shape Habeas Corpus
in the future. In 1957, an excelent Forum on Habeas Corpus
was promoted by the Colegio de Abogados of LLima and reflections
of this stimulus are to be found in subsequent utterances on
the subject. In 1967, this professional body, with its great
prestige and influential media, once more sponsored a series of
lectures on the subject. These serve not only to sharpen the focus
upon the problems for the public in general, but to inform and
orient those actively engaged in the process of reform. There
1s at present a Commission engaged, under Dr. Luis del VALLE
RaNDicH upon a revision of the Code of Criminal Procedure
and Habeas Corpus will receive its attention. There are a number
of proyectos before Congress for amendment of the law relating
to the subject. What the recent debates have served to do is to
bring the topic within the field of comparative studies, that
light may be cast upon those aspects of Peruvian Habeas Corpus,
which do not accord well with similar institutions found ,in
other.legal systems. This is pre-eminently the field for the jurist
and if Peru’s earlier experiences, which have robbed the
mmstitution of its full value, are to be avoided, it would be well
were the work of reform entrusted to specialists, whose advice
can be unqualifiedly accepted. It is to be hoped that these
reforms will truly make Habeas Corpus in Peru what Guillermo
SEOANE called, La égida de ia libertad. in the very widest sense
of the expression.

RESUMEN

) La,mtroducci(')n explica por qué este articulo ha sido escrito
€n inglés, la importancia de las lecciones que nos muestra el de-
senvolvimiento de la institucién del Habeas Corpus en el régimen

Juridico peruano y algunas advertencias sobre tales estudios com-
parados en general.

., La historia de Habeas Corpus en el Pert, desde su apari-
cion en 1892 en un proyecto de la Cidmara de Diputados, se de-
sarrolla mediante un estudio de las fuentes originales y secunda-
rias, hasta que llega la condicién en que se encuentra la insti-
tucion actualmente. Las Constituciones, Codigos y legislacion

han sido examinados para destacar las caracteristicas tipicamen-
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te peruanas que han desempenado su papel en la elaboracién
de esta institucion jutidica. L.a importancia de los principales
actores es cvaluada v a cada uno, le es atribuido su rol en el de-
sarrollo y adaptacion del Habeas Corpus, conforme a las nece-
sidades del pais. Iista relacion histérica demuestra como es que
la institucion ha adquirido su distintiva naturaleza dentro del
régimen peruano v la importancia de esa distincion con rela-
cién al sistema actual.

La tercera parte explica la significacion del debate sobre
la cuestién de la naturaleza juridica del Habeas Corpus como
accién o recurso ¢ intenta una separacion entre esta discusion
y la que sc refiere mas especificamente a las dos modalidades
del Habeas Corpus, con la cual tiende a confundirse. Hace un
andlisis riguroso de la terminologia para enfocar los problemas
juridicos que han impedido hasta ahora la cfcctivndad de queas
Corpus como protector de los derechos individuales y sociales.

Concluye con miras a las reformas en perspectiva ¥ las po-
sibilidades de perfeccionar, lo que hoy en dia se ha convertido
en algo netamente peruano pese a sus origenes en 1
“Common Law".

a cuna del




