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Habeas Corpus 1n the Peruvian Legal System 

Por H. H . A. COOPER 
Catedrá tico Visitante 

lntroduction 

Comparatively little has been written in the English lan­
guage concerning Peruvian law ( I) Such writings as exist are 
generally brief, outline works, often translations of the corles, in­
tended merely to inform as to content rather than to jnstruct 
in any profound sense. To write about one's own legal system 
in a foreign language demémds not merely a considerable and 
specialised linguistic ability, but also a juristic talent and th_e 
a_cademic facilities that permit of its exploitation. These quah­
t1es and advantages are rarely united in a single person. On t_he 
other hand, fewer still are those English jurists, who can 'Ynte 
acceptably, in their own language, of foreign legal institut10ns. 
!? do so demand's not merely the requisite fluency Í!1 t_he chosen 
1d10m, but rather the acquisition of a sound appreciat10n of the 
relevance and meaning of the matters described and analysed, 
within their own juristic and political context. Wit~ an adeguate 
knowledge of the language it is undeniably poss1ble to g1ve a 
fair description of a foreign legal system in one's own tongue. 
Unless, however, such a description is accompanied by a proper 
understanding of the system itself. from other tban m~r~ docu­
mentary sources, the end product tends to be superficial and 
lacking i1: those qualitics whic.h give it value for !he .P~~pose of 
comparat1ve studies. These facts are naturally, mh1b1tmg and 
have reduced the material a.vailable to' scholars, who have neither 

(1 ) How little In !act exlsts may be nppreclated rrom a perusal o! "A gulde to the 
Iaw nnd legal llterature o! Pe ru", Helen· L. Clngett, Llbro.ry o! congress, Washington , 1947. 
Tllls' excellent work u rgently needs brlnglng up to date, but the twenty years whlch have 
ela psed slnce lt wns written llave seen no drama.tic tncrease In material in Engllsh on 
Pcruvlnn lnw. 
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the linguistic ability no: !he opportun ity t? study th e ~~ruvia_n 
legal syst em in t he on gin:il Iai:guage of ~t s sources. _I hcrc 1s 
much of v alue fo r t he com pa ra t1ve lawyer in th c P eruv1:rn legal 
system and the g rowi::-ig inter~st in such st ud ie_s gene~ally malees 
it imperative that t h1s m ateri al be madc avatl ab lc. 111 accepta­
ble form , t o thc vvider :rndience. In this rega rcl , the ins t it ution 
of H abeas Corpus in P cru is peculiarly in t e resting by reason of 
its unusual nature ancl development, as well as f or the lcssons 
which its history contains fo r the perceptive jurist. 

At th c outset, a worcl must be said about te rmin ology. At 
times. a litera l translation from one l::mgu age t o another ca n 
have unfortuna te effects, creating an erroneous impression in 
thc mind of the reader. (2 ) A disti nguished P eru vian com pa­
rative lawyer has given u s a timely reminder tha t "The s,101e 
t e rms ........................ may mean different things in t wo legal syst_ems". 
(3 ) This necessary vvarn ing has especi a l s ignifi ca ncc in the 
setting of L atin American studies, fo r t h e C astilli~n tongue 
preserves usages and technicalit ies which h avc no t achieved 
acceptance among thc Spanish speaking inhabitants of Ibero­
America, whi le at times. words and expressions tha t have a 
precise and dcfinite sense in the countries of this great continent 
sound strange u pon th e ears of a Spania rd. ( 4) Morcover, and 
this ,,varning is very necessary for the unaccustomed who assume 
a homogeneity of language throughout these countries, there 
are considerable vari ations which must be carefull y notecl if 
confusions or, at the very least, m istaken impressions are to 
be avoided. (5) It is often impossible to find a precise equivalent 
in the English legal vocabulary that expresses perfectly the 

(2} A strlklng example of thls la to b e found In "A corn.pa ratlve study of Peruv1nn 
criminal procedure", Da niel E. Murray, Unlveralty of Mlaml Law Revlew, Vol. 21, spr1ng 
1967. No. 3, p agea 607-649, whereln "" el Minis t erio Público" Is tra n slated "Publlc Mlnlstry" . 
Tl11s literal renderlng of the words conveys nothlng of the true nnturc of t hls key lnst l­
tutlon 1n Peruvlan criminal proceedlngs and may well mlslead the unwary lnto the bclle! 
that sorne sort of government depnrtment Is ch a rged wlth 1ntervent1ons of thc nnture 
descrlbed. · 

(3) .,Método parn el estudio compara do del derecho", Roberto MacLean Ugarteche, 
Revista de Jurisprudencia Peruana, Tomo XVIII, August 1960, pages 874-881 nt pnges 879/ 
880. 

(4) See, for example , the observatlons or Nlceto Alc'alá -Zamora y Castlllo, "La re· 
forma procesal p enal en el Perú'', La R evis ta del F oro, Lima, 1939, JulyfDecem b cr, pages 
329/ 424 at pnge 333. 

(5) T aklng the slmplest of lllustrat lons , the judges of the Suprcme Court of P eru 
9.re r eferred to as " Vocales", whllc In Chile they nre known ns "Mlnlst ros". · 
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sense of sorne Peruvian legal term. (6) This, as w ill be striking ly 
seen, is the case with Habeas Corpus. vVhere this difficulty 
occursJ it has seemed preferable, in accord'ance with the best of 
modern practice, t o leave the term or expression in its orig ina l 
state, offering to the reader such explanations as vvill enablc ·him 
to equatc the word or phrase with the appropriat e part of his own 
legal system or experic r.ce, or allm:ving him an insight into the 
way in which the concept is employed by the Peruvian jurist. (7) 

Habeas Corpus itself is a term linguistically foreign both to 
E nglish and Peruvian lay,,yers. \ i\Thile few English lawyers, save 
those about to be examined specifically upon the subject, would 
care to state its precise origms or the writ frorn which the term 
derives its linguistic form , the dictates of our legal educat ion 
have seen to it that most a re aware of our heritage _of a Latin 

' legal voca bula ry of occasional useful obscurity. The real meaning 
of the t erm, by reference to its employment in our legal system, 
has never been in doubt. Even those whose Latín is too slight 
to permit of confident translation, by reason of uncertainty as 
to case endings or the tenses of verbs, have a certainty of unders­
t a nding impressed upon thern by their legal training that e~ables 
them to appreciate the relevance of this latinism to a part1_cular 
legal situation. The history of Habeas Corpus in Peru 1s by 
comparison very short; a mere seventy years in fact. The t erm 
is alíen not merely by reason of its being in a foreign lang\iage, 
but rather because Peruvian lawyers lacked the legal h~ntag_e -
that makes the concept, without · translation, perfectly mtelh­
gible to the English. Many of the problems to be discussed d~­
rive from this fact, which in itself affords a useful less~n m 
comparative studies. The concept was imported with an m_su­
fficiency of knowledge as to its history and, of even gre_ater 1m­
portance, t he history and nature of associated remedies th~t 
form so important a •part of English constitutional and a dfn:1-
nistrative law. An awarencss of this is not yet to b_e seen m 

(6) Thus In "The governm ental system o! Peru" , Graharo H. Stuart, 1925, Carn egle 
Instltutlon, Washington, artlcle 24 of tbe Constltutlon of i920 In the tra-n slat lon refers to 
''' the wrlt of Habeas corpus". The words u sed. In the constltutlon are "el recurso de Ha­
beas Corpus" a nd apart froro the fnct that the very notlon of "wrlt" 1s meantngless by 
reference to P eruvlan legal proceedlngs, lt wlll be seen from the development of the pre­
sent work how thls faclle s ubstltutlon serves to obscure the vital legal problems in rela ­
tlon to Habeas Corpus In Peruvlan law. 

(7) See , for example, tbe u seful precepts suggested by Roberto Molina Pasquel 1n 
"Reglas s obre r ecepción de instituciones jurídicas extranjeras", Boletín del InBtltut o de 
Derecho Comparado, México, September;necember, 1965, No. 54, pages 677/687. 
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writings on the Peruvian legal system: for it s _p oints of co1:it_act 
with the E nglish Common L aw are st1!l to? s_light for a c!·1t1cal 
appreciation t o be ma<le_ by_ the Peruv1an J unst. A _re~rac!!1g ?f 
steps is, however, essent1a l 1f som_e ?f th_e present d1ff 1cult1es m 
this fi eld are to be removed, for 1t 1s th1s lack of knowledge of 
more general aspects of the E nglish legal system that has led 
t o the Peruv ian dissatisfaction with Habeas Corpus in its 
present form , its m odi fi cation into ~omething distinc_tively Pe­
ruvia n ( 8) and a genera l sense of d1senchantmcnt w1th the re­
sul ting in con gr u i ty. 

These feelings have crystallised, in a juristic sense, around 
the arguments concerning the associ ation of the concept of Ha­
beas Corpus with two t erms of vital importa nce in the P eruvian 
legal framework, namely acción and recurso. The difficul ties, 
which have arisen, are substanti2! rather tha n merely semantic 
and reprcsent an almost unconscious groping towards an ideal . 
that tends to be obscured by a mere verbalism. Ironically, the 
very t erm Habeas Corpus has served to m ake prisoners of those 
who are seeki ng to express, through it, something which produ­
ces a natural reaction from conservatives and legal pu r ists . Thc 
naturc of this struggle, its part ial resolution , and the indications 
of the eventual settlement of the issue, form a faséinating cori-ec­
tive to the impression, often held, that such processes of evolu­
tion, so characteristic of the Common Law, are not t o be found 
in Civil Law systems. The shaping of what Í3 still known plainly 
as Habeas Corpus, to serve the present <lay needs of Peru has 
not been a scientific proccss at all. By a curious almost fi ctional 
interpretation, H abeas Corpus has become somethi11P· other 
than that which was first introduced into the P eruv i; n legal 
systerri. The significant thing is that this change has not been 
produced by the Courts rl. $ might· confidently have been pre­
dicted in lik(! circumstances, under thc Common Law, but by 
the legislature. This is an importr1nt and characteristic distinc­
tion that serves invariably to separate the Civil Law from the 

(8) The true lmporte.nce of the P eruvla n developments, on a wlder vlew, Is to be 
seen when th.ey are related to recent trends In the World Habeas Corpus movement. For 
parallels o! lnteres t see, for example, ''Due process or fam!ly prlvacy: world Uberty and 
world Habeas Corpus", Luis Kutner. Unlversity of Plttsburg Law Review, Vol. 28, June 
1967, No. 4. pages 597/634. Similar extens!ons of the jurtstlc signiflcance of Habeas Corpus 
e.re adumbrated there!n, having much of the reasontng that h as developed the instltution 
in Peruvian municipal law . 

• 

• 



.. 

• 

HABEA S CORPUS IN PERU 301 

Common Law system. In this matter of Habeas Corpus in P eru, 
the actual mechanics of th~ process are themselves of conside­
rable interest for they cast with in the Civil Law itself, a n im­
portant light upon the process of rulemaking. It is uniqucly 
possib le in this instance to contrast the work of legislators, in 
the poli tical sense, with those great t echnicians of the law, the 
juris,ts, who are generally responsible for the country's codifica­
tions and thus for the ~ntroduction of fresh concepts into the 
law a nd the modification or adaptation of existing ones. 

In tracing this process of evolution one is impressed, as 
ever, by the influence of identifiable persons upon the deve­
lopment of legal institutions. In the case of th~ Common L aw 
one is able to point to this judge or that as h aving Jeft. through 
his creative judgments, an indelible impression upon the legal 
system. In the case of Peru it is to the jurists , the great compilers ' 
of the Codes and Constitutions that one must look to distinguish 
similar personalities, who have deve1oped and refined the raw 
m aterials of their country's social, economic and political expe­
rience, into a normative system with characteristics of its own. 
(9) The chain-like evolution of Common L aw principles is often 
the product of centuries, witb one judge adding a link ~ere, 
another there, with nothing more than an ingrained, professronal 
sense of history to serve as reminder of the judicial mission. A 
code, by way of contrast, is often essentially the product of <?ne 
mind, though the thoughts and pens of others may ass1st 
in its final redaction. We can thus, in Peru, identify with certaii:ity 
the author of many institutions, often with an underst andm_g 
of the notions and motives that prompted him to propase the1r_ 
introduction. It is by a study of these materials as they a re pre­
sented in the writings of thcse jurists that we are able to discern 
tren,ds in the system's evolution ~nd to comment, sensibly, 
upon the nature of the concepts to which this normative exer­
cise gives rise. In this study of H abeas Corpus, as indeed w_ith 
respect to that of any Peruvian legal institution, the f0re1gn 
observer cannot fail to be impressed with the part played by 
the University of San Marcos. This, the oldest University of 

(9) Far e. unlque !nslght lnto the process o! codlflce.tlon as understood by one or 
Peru•s greatest exponents see, "'Principios que deben Inspirar le. codificación d el Derecho 
Interne.clone.l en materia d e responsabilidad de los Este.dos", Vfct or M. Me.úrtue., Reviste. 
de Derecho y Ciencias Pol!tlcas, U.N.M.S.M., Afta u, Núm. I, 1937, pnges 97/ 166. 
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the Three J\mericas, has nurturcd gencration after gencra t ion of 
jurists who, while occupying it s Chairs of L aw, have becn ca­
llee! upon to serve in liigh public office upon t he Commissions, 
w hich have produced P eru 's Constitutions, its Coclcs ancl much 
of its more important lcgislation. The respcct , which thcs,e 
endeavours have been accorded by clis tinguished Spanish spc.:aking 
special ists, ( 10) a like in thc cradle of the C asti lli a n t onguc as 
in other countries of the Ibero-American cont inent, speaks 
eloquently for the intellectual heritage of this great U nivcrsity . 

One fin al observ ation may properly be made, for it arises 
as an illustration from t his part icular study of Habeas Corpus. 
Legal education has tended more ri nd more to divid e up the 
broad panoramic structure of the legal system into rel::itively 
self-contained units of study. This tencls to encourage, a t least 
in·itially, the belief that there exists, for example, a subject 
entitled constitutional law as a thing a part from criminal law. 
An English lawyer, foll owing in the Blackstonian tradition, is 
perhaps better equipped than most t o rid himself of such restric­
tive beliefs. R ecent case law in the U nited States has t ended to 
throw into emphasis the hard fact that in certain situations 
constitutional law and criminal law are one and the same thing. 
This is not so obvious in Pcruvian law until one studies Habeas 
Corpus, where the two branches of law become inextricably 
intertwine1. It is a fair pr_ediction that the final , juristic blosso­
ming of th1s useful , one m1ght unexageratedly say indispensable, 
institution will see a furth er involvement of constitutional law, 
properly speaking, _with other branches, s_ubstantive and proce­
dural, _of th~ Peru~iar:i l~gal syst_em. All th1s goes to illustr2.te thc 
essent1al umty of _1unst1c matenals and the need for a b alanced . 
panoramic view that their place in the system be understood and 
accorded its proper apr~ciation. 

History 

One who essays a hi~tor~ of a particular legal institution 
must necessarily be select1ve m his presentation of m ateri al so 
~s not to overwhelm his readers with m atters which have no 
immediate relevance to hís theme. Nevertheless, it is rarely 

(10) See, for example, Alca l{i-Zamora, op. c it. at pnge 378. 
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possible to g1ve a cohcrent account without sorne reference t o 
more general matters pertaini ng to events and personalities that 
have shaped the nature of a legal institution and contributed 
to its development. The se!ective nature of the facts here pre­
sented must however, be borne in mind together with the possi­
bility of their being arranged differently, or of there being a dis­
tinct selection of materials, susceptible of another interpret a­
tion .The object of the present selection is to show something 
of the development of Habeas Corpus in Peru by reference to thc 
social, poli.tical and juridical climate of the times, together with 
an account of the work clone by those who have played a prin­
cipal role in fashioning the concept as it is found today. The 
narrow, particular exercise must always be seen in the wider 
context of Peru's history and the activities of those who have 
played their part in its making. 

The accounts given in Peruvian t exts as to the remote ori­
gins of Habeas Corpus differ considerably from one another, 

,but all are agreed that these are to be fouhd in the early English 
Common Law. (11) To the critica! eye of an English lawyer 
these accounts display many imperfections, due no doubt t o 
the secondary nature of the sources consulted in their compila­
tion. (12) Most, however, manage to presenta history of H abeas 
Corpus in English law which, if not always in precise accord 
with the facts , at least approximates to the main stages 
of its development. It is of sorne importance to note that all 
these writers, to whose accounts reference is made, introduce 
the preliminaries by way of explanation of the institution as it is 
now found in the Peruvian legal system and with a conscious or 
unconscious regard for the problems to which its present charac­
ter gives rise. In short, ali these accounts are designed to show, 
by reference to the earlier history of Habeas Corpus that it was 
once different from what it has since become in Peru. The really 
unsatisfactory feature of these historical outlines ·¡s that none 
shows how this change has occurred. Two noteworthy features 
concerning these various accounts are worth remarking. In the 

(11) Compa re, for exa mple, "Derecho Procesal P enal: procedimientos especiales", 
Luis del Valle R andlch, Lima, 1963, pe.ges 69/ 77, wlllch glves a. very extenslve hlstor lca.l 
r esumé, wlth "DeTccho Procesal P enal", Victor Modes to vmavlcenclo, Llm,a., 1965, a.t pe.ges 
298/300. 

(12) See, for example, "Derecho constltuclono.l Peruano", José Pareja Paz Soldé.o, 
3rd edn., 1963, Eldlclones del Sol, Lima., a.t page 457. 
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first place, non e shows an understanding of t he fact tha t thc 
Common Law writ of Habeas Corpus ,vas but one writ among 
man y which served to protect the rights of indiv id uals, secu­
ring to them the remedies of the King's Courts. These accounts 
show no awareness of the place in the Common Law of M anda-

' mus, Certiorari, Prohibition, Quo Warranto etc. , much less the 
great equitable remedies of the injunction and declaration. These 
histories tend to give the impression, therefore, that the Common 
Law was concerned exclusively with the physica1 libcrty of thc 
individual, ignoring altogether the extensive proccsses it has 
so effectively developed for the protection of othcr types of 
interest. This indeed is a senous defect and one which may fairly 
be said to have coloured Peruvian legal thought about the utility 
of this institution and its nature and scope in the Peruvian 
l(¡gal system. It m1;1st n?t be thought th at P eruvi~n juri~ts we~c 
so ignorant as to 1magme that no such remedies ex1sted tn 
English law, or that their knowledge of the Common Lavv was 
merely superficial. There is ample evidence to the contra ry. 
What seems to have happened is rather that the specific ins­
titution of Habeas Corpus was lifted out of its context for a 
particular and limited purpose at a very definite time in 
Peru's legal history to serve a certain and _ limited end. Peru's 
la ter experiences demonstrated to the junsts and politicia ns 
the need to amplify or exq:nd the uses of the institution so im­
ported, but by this t!me a full s~udy of th.e framework within 
which it had once res1ded was ne1ther practicable nor desirable: 
the institution had already acquired very definite Peruvian cha­
racteristics and "':ªs in the process of being modified by distiii.cti­
vely Latin A_mencan legal t~ought. Those who introduced H a­
beas Corpus mto Peru undemably knew enough about its nature 
and history to be able to implant it satisfactorily in their own le­
gal system to meet .the need~ ~hic~ were t~en felt. They were 
not required to cons1der the similar 1mportat1on of associated re­
medies, for the need for these had yet to assert itself. When these 
needs arose, however, the new generation of lawyers and politi­
cians had come ,to regard Habeas Corpus not as an ali en tr::i.ns­
plant, but rath~r as a Peruvian. instituti~n to be extended or 
modified as their own system m1ght perm1t. It is at this point 
that sorne reflection upon the earlier historical context of the 
institution might have proved valuable. 

.. 
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Thc second feature is pcrhaps even more remarkable. 
While agreeing upan the remete origins of Habeas Corpus and 
its later history in the British Co!onies in North America, no­
ne of these accounts is very clea r as to how the institution ma­
de its way into ? eruvian law ( 13 ). Sorne indeed suggest, indi­
rectly, th at the h1storical sequence of its adoption in North Ame­
rica is to be followed, as a matter of course, and by geograplii­
cal inference, into Ibero-America. An inspection of the histori­
cal data reveals clearly the fa lsity of this attractive explanation. 
At the time Habeas Corpus was int roduced into Peru, its ju­
rists ancl politicians were very much Europe-oriented. There 
is no evidence to show th at the authors of the project had in 
mind the development of I;Iabeas Corpus in the United States 
of America. There is, on the contrary, overwhelming evidence 
to show that they were thinking in terms of a contemporary En­
glish institution concerning which they were well informed and 
with whose workings they had been exceedingly favourably im­
pressed (14). 

Before attention is turned to the facts relating to this m1-
tial entry of Habeas Corpus upan the Peruvian ·legal scene, so­
rne general observations concerning Peru's constitutional his­
tory and constitutional law might usefully be made. While, su­
perficially, it may seem that Peru has had a large number of cons­
titutional instruments since the Declaration of the Republic in 
1821, it has in fa.et had only three Constitutions i.n the last 107 
years, namely those of 1860, 1920 ( 15) and that which is presen­
t}y in force, having been promulgated in _1933. Again, this tends 
superficially, to suggest considerable constitutional stability whe­
reas the reverse is in f act the case. Peru has suffered numerous 
political upheavals, constitutional abuses and complete revolu 
tion while retaining formally intact her fundamental política! 
charter. Indeed, after Peru had suffered a revolution in 1930, 
putting an end to the absolutist regime of PRESIDENT LEGUÍA, 

which had ushered. in the Constitution of 1920 one of the first 
substantive a~ts of the Constituent Assembly, convoked to pre-

(13) S ee, !ar example, "Derecho de procedimientos penales", A. Gustavo Cornejo, 
Llbrerla Peruana, 1932, at pages 260/ 262. 

_ (14) See, In general , Diario de los Debates (Diputados). Congreso Ordinario, 1892, 
pages 628 et seq. 

(15) Thls constlt utlon was clrawn up In 1919 and Is occaslonally and confuslngly 
re!clTed · to by tha t date. It, In fact, was ef!ectlv~ from 18th January 1920 and wlll accor­
dlngly be re!erred to tbroughout by re!erence to that date. 
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pare Peru's new constitut ion, was to .decla re the 1920 Constitu­
tion valid and in fo rce. In a very real sense, each of these uphea­
vals brought about a destruction of the country's constitutional 
substance for , in theory ; as KELSEN would remind us, no prc­
revolutionary Constitution can claim validity in such circums­
tances; the b asis of its effectiveness, its gnindnor11i, has perishcd 
before a newer, superior norm creating force. T he fo rmalities 
observed in the course of Peru's juristic history do not at first 
sight appear to accord w~ll with _this th~ory, but t he impression 
is illusory. Each revolut1on has m fact mvolved the acceptance 
of a new grundnorm, _but this has beei: ~b_scured by a fic~itious, 
formal lip service pa1d to _the old. F1ct1t1ous though th1? may 
be, it has always had pract1cal consequences. lt aff<;>rds ev1dence 
for the jurist of an import~nt f_eature of th~ Peruv1an character 
in these matters. There ex1sts m the Peruvian syst em a whole­
some awe of the written word and its efficacy in the juridical 
scheme ( 16). No matter that experience has shown ·count less 
times that the written w·ord may be abused, twisted or disregar­
ded the respect which it engenders as an indispensable part of 
the 'juristic armoury remains. It is this which gives t o P eru its 

· " paper" Constitutions and its scientifically creat ed, theoretically 
perfect, but often unenforceable laws. T he jurist has often to 
shelter behind the fictitious security of an institution which can 
in the light of Peruvian social fact, have no real existence and 
can play no effective part in the country's juridical development. 
At such times, the appraisals of politicians are often more revea­
ling and realistic. 

H abeas Corpus ,~vas intro~uced i~to ~he Peruvian legal sys­
t em as a result of a proyecto or leg1sbt1ve proposal, presented 
in the Cámara de Diputados, the lower house of the Per uvian 
legislature, on the 11th October, 1892. The principal sponsors of 
this proposal were Mariano Nicolás V ALCÁRCEL (17) ancl Maria­
no H . CORNEJO. (18) ~oth were lawyers, comparatively young 

(16) Thnt. thi~ Is sometimes puzzllng to the Common lnwyer or Anglo-American 
pol!tlca l scientlst is understandable and lts consequences recelve graphlc expresslon 1n the 
words of Professor Stuart at pages 126/ 128, "The governmental system o! Peru", c a rnegle 
Jnstltute of Washington, 1925. 

(17) See, "Dlcclonarlo Enciclopédico d e! P erú", Edltorla l Mej ln Buen, Llmn , 1966. 
Vol. Ill, pages 318/319. Valcárcel became a judge of the Supreme Court 1n 1920 juát b e­
fare hls death. 

(18) Por an excellent synopsls or the career of thls great jurlst, polltlclnn a n d so­
cloJoglst, see "Mariano H. cornejo; e l hombre y su obra" , D r . Rugo Denegrl Cornejo, Cole -
gio de Abogados, Llma, 1966. · 

" 
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m en, and VALCÁRCEL had ciuring the previous year served as 
Ministro de Gobierno, a high cabinet office concerned with mat­
ters of public order. The proposal was submitted to the " Con­
g reso Ordinario", the norm~l sit ting of the legislature fo r 1892, 
and the wording of the preamble is of sorne importance. This 
states "Considering, etc. that it is necessary to secure invio­
la te the liberty of persons guaranteed by the Constitution (Con­
gress) has made the following law". ( 19) In its original form the 
proposal had twenty clauses and from their tenor and wording it 
is unquestion able that the protection introduced by this law was 
intendecl to refer exclusively to t he physical liberty of a person 
det ained otherwise than in accordance with the precepts of' the 
exist ing law. The proposal created no new rights; rather it was 
intended to provide a speedy and efficacious remedy in case of 
abuse of existing rights, fo r experience had but lately shown that , 
despite t he liberality of the Constitutional guarantees of 1860, 
persons were being improperly deprived of their liberty and no 
process existed whereby they might rapidly and effectively re­
cover it (20). T wo features of the lengthy and occasionally acri­
monious debate which proceeded are noteworthy. In the first 
place, this novel remedy was clearly recognised by its authors and 
thosc who debat ed its merits as having not merely English ori­
gins, but rather as an immediate derivative from the current E n­
glish pra'ctice concerni~g its character and employment (21) • 
While the debates show 110 interest in the importation into and 
development of this ancient common law remeoy in the United 
States of America, it is clear from many of the speeches that 
those who chose to speak upon the proposal were thinking ex­
clusively in E uropean terms and considering the utility of the 
proposed remedy for Peruvian purposes by reference to data d~­
riv ing from contemporary social, política! and economic c~nd1-
tions in England. The speeches of severa! members of the_ Can:ia­
ra reflect this tendency (22). I t can, therefore, be sa1d w1th 
certainty that H abeas Corpus was introduced into Peru in 18_92 
direttly from the English legal system, by persons well acquam-

(19) Dia r io d o los Debates (Diputados) , Con greso Ordinario, 1892, a t page 628. 
(20 ) Dia rio de l os Debates (Diputados), Con greso Ordinario 1892, p age 629, r eport 

o! the Commlsslon of the H ou se. 
(21) See fo r example, Diario de los Debates (Dip u tados) , Con greso Ordinario 1892, 

at page 671. 
(22 ) See for examp le, Dia r io de los Debates (Dip u tados ), Congreso orcµnarlo 1892 

at p age 661, "It Is necessary to reroember tbat we •a re untortunately In a count r y wher e 
t h e llama Is a m enns o! communlca tlon". 
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ted with its place in that system and not by way of the United 
States. It must be remembered that the legal orientation of 
Peruvian jurists at the end of the last century was towa rds 
Europe and suc\1 notions of the Common Law as then existed 
were derived almost exdusively in their pure form from Engla nd , 
a fact that contrasts m arkedly with thc situation at the preseri.t 
<lay when most of those professing a knowledge of the Common 
Law will have received their formation in the subject under 
tuition in the United States or bv reference to m ateria ls em ana­
ting fro~ that country. The second noteworthy point is tha t 
the language of the "proyecto" and the debates makes it clear 
that what it proposed is a "rec-u11so" in the sense to which r efe­
rence will be later made. 

The opposition to this "proyect.o" in the fo_rm in which it 
was originally presented was considerable. 'It took ost ensibly 
three rríain forms. In thc first place it was argued strongly t h a t' 
the way in which it was cou~hed conflicted with the C onstitu­
tion. This suggestion was 8tubbornly resisted by the sponsors. 
who refused any modification on the point. Secondly, it was 
a rgued that there was no need for such a measure; tha t Article 
18 of the Constitution o[ 1860 was adequate in itself. T hirdly, 
it was suggested tha t while such an institution was desirablc and ~ 
effective in countries more advanced politically and socially 
than P eru, its introdu.ction into the Peruvian legal system would 
not bring the results sought by its sponsors on a,ccount of thc 
facts of P eru's peculiar problems of that time. This last reason 
is perhaps the most substantial of ali tire arguments levelled 
at the measure and represents, in one form or another the core 
of the opposition to its introduction. Those fai:niliar with Peru­
vian politics and the. char:1cter _of the Peruvian as a !11ª11. of 
aff airs will recognise m this a simple truth th:3-t the historian 
would do well to heed. The real motives that dictate sorne par­
ticular action must always be sought behínd those apparently 
expressed even w ith recogn~sable certainty, by ihe actors the.m­
selves. Of ten the formal motives are merely a screen for somethmg 
more substantial upon which the majority can n:iake common 
cause, yet which few are willing to see expressed m .. ª g.er_ierally 
acceptable form. The key .to the governmei:ital oppo~1t1on to t. 
this measure is to be seen m the generally d1sturbed h1story of .... 
the times, the arbitrary detentions then proceeding, the measures 
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against t he press and the government's unwillingness to permit 
a nything that might have fet tered formally its executive powers 
in t imes of crisis. (23) There was some suspicion that this 
mea·sure was a clever lawyer's move to embarrass a government 
whose foundations were far from solid. T he fate of this measure 
is not really surprising. Having passed the Peruvian legislature 
with but slight modification it vvas subjected by the Executive to 
·'observaciones", a process allowed by t he Constitution whereby 
a proposed lav,, might be returned to the legislature for conside­
ration of objections made against its promulgation. (24) Thc 
objections made in this case were technicalities rat her than an 
attack upon H abeas Corpus in principie and were designed to 
impede the measure rather th an to leve) a fa t al blow against 
its introduction in sorne modifi ed form. T he nature of the 
cbject ions t aken, however. might well have caused serious 
problems for the sponsors had they attempted to redesign their 
proyect,o and it is by no mcans certain that they could have 
procurecl t he support necessary to maintain the mensure in t hc 
form originally proposed. In the event, the question is academic, 
far P eru suffered a constitutional upheaval that left the measure 
"observed" and thus in suspense until its promulgat ion under 
substantially changed circurnstances five year later. Befare 
leaving this interesting episode a glance at a most pertinent 
observation· on the measure made in t he Peruvian Sena te provides 
a revealing insight into a problem ,,vhich was to worry a later 
generation of Peruvian jurists. T here was little debate on the 
measu re in the Senate, (25) but Senator Domingo A L MENARA 
B u TLER (26) m ade a forceful pica for a definition of the t erm 
Habeas Corpus. H e sairl, '"T hos~ of us who for professional 
reasons have had occasion to study this law as it is to be found 
in other countries k.now what it is; but those who have_ not and 
have scarcely heard of the words H abeas Corpus will never 
learn their meaning nor attain underst anding of the scope of 
the law that it is to be passed. I believe, therefore, t hat a 
definition of the right of H abeas Corpus should be ,given" . He 
p'roposed the following definition "The right of Habeas Corpus . 

(23) See " H istoria de la R epública del Perú" , J orge Bnsadre, 5th edn., Ediciones His -
toria , 1962, LlmA, Vol. VI , Ch apter CXV. 

(24) Basad.r e , "Historia" , Vol. VI, at pnge 2842. 
(25) Diario de los Debates (Senado) , Congreso Ordlnnrlo 1893, page 217. 
(26) See " Dicciona rio Enciclopédico del Perú", Vol. I, page 59. This distlngutshed 

jurlst was not only a p rominent polltlcla n , but also Presldent of t he Supreme Court 1915-
1016, a most lmportant perlod in t;he hlstory o! JJabeas Corpus in Peru. 
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~s tha~ of every ci_tizen, detained or imprisoned, to appear 
1mmed1ately or pubhcly hefore a judge or tribunal so t hat after 
a hearing it may _be resolved whether such arrest were legal or 
not and whether m conseq uence the detention should be conti­
nuéd". It is clear from this that the notion of H abeas Corpus is 
~efinitely restricted t_o that remedy which protects the physica l 
liberty of the person m conscquence of sorne wrongful detention. 
It is unfortunate in a way that this sensible and farsighted 
suggestion did not commend itself to the legislators, but the 
consequence of the omission left open the later development of 

· the institution in Peruvia11 law in a way which would not 
otherwise have been possible. 

In 1914 P eru suffered another period of constitutional 
disturbance ' which resultecl in the d eposition of President 
B1LLINGHU;ST and a short period of military rule. (27) The 
formal validity of the C onstitution an? t~e legal syst~m gc nerally 
was preserved, despite th~ non-funct!onmg of certam organs of 
State. In this confused pen a d, the at~1tude of the Supre_me Court 
under a most distingui5hed Pres1de!1t, Dr. F_ranc1sc_o José 
Ecu1GUREN is noteworthy. ( 28) Takmg a particular mterest 
in the stat~ of prisons and d etainees, a superyisory jurisdiction 
was assumed in criminal matters over the vanous Courts in thc 
provinces with a view to accelerating proceedings and ensurin (J" 
that arrested persons were not unduly or unlawfully detainel 
The Supreme Court at t~is time at~ained a formid able an d 
respected stature, whirh 1s reflected m a memorable decision 
on Habeas Corpus, handcd do_wrt pursuant tó the law of 
1897. (29) The dictamen ú_f the y1scal, (30) th~t part containing 
the legal reasoning of th1s off1cer, upon wh1ch the Court is 
recommended to act~ is un~sually long and strikingly forthri ght. 
(31) It is of considerable 1mport~nce that, by this decision , tbc 
Supreme Court should have ruled m favour of 1ts own jurisdiction 
and that of inferior Civil Courts to consider the "recurso" of 

(27) See Basadre, " His toria', Vol. VIII, Chapter CLVI. 
(28) See Basadre , " Historia", Vol. VIII, at p age 3895. See als o Anales Judic iales 

de la Corte Suprema d e la R epública, Vol. XI, 1915, at p age 397. 
( 29) Anales Judicia les, Vol. X:, 1914, pagcs 201/ 208. 
(30) Dr. Guillermo A. Seoanc, who had b een defendlng counscl in thc scnsatlonal 

case of Mariano A. B e laúnde at a. time when thc Suprema Court was notorloualy weak­
See B asadre "Historia", Vol. VII, p age 3257. 

(31) H abeas corpus Is d escrlbed thereln as "égida de la. libertad" ( t he ahle ld o! 
llber ty) whlch perfectly expre6Ses lts lntended functlon at thls tlme. 

f 
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Habeas Corpus presented against the mil.itary authorities. Only 
an extremely strong. respected and upnght court could_ h_ave 
taken such a stand amidsr thc constitutional chaos then ex,stmg. 
It. was undoubtcdly this attitude of the courts, that }ed to a 
reinf orcement of the earlier lav-,1 by that of 1916. (J2) The 
preamble of this new measure expresses the view that the law 
of 1897 had not produced the effect hoped for by the legislature 
due to def ects in certain of its provisions and that the present 
enactment was thus necessary to increase the scope of the remedy 
so that "the liberty of citizens may be duly guaranteed" c:nd 
tha! " crimes against it may be punished" . Once more, . attent1~rn 
to 1ts provisions reveals that the primary preocupat1on of 1ts 
~uthors is with the physical liberty of the subject in CctSe <:>f 
undue or illegal detention and th at the word «recitr:ro" 1s 
employed throughout the lav,, in coniunction with the words 
Habeas Corpus. · 

Much more remarkable however is the law of the same 
year w~ich preceded it in point of promulgation. (33) T~e truly 
revolut10nary nature of one its provisions passed unnot1ced by 
contemporaries and later commentators have paid it: scant 
attention. It is, howev~r. thc real point of departure of Peruvian 
Ha~eas Corpus in the distinctive character it was to ass~e. 
Th1s law entitled L ey de liq11,idación de prisiones 'f?r~ven~ivas, 
(34) was introduced into the Senate among d1stmgmshed 
company. (35) It underwent many technical and ~xpert (36) 
~mendments and a complete revision of its redact1on. It was 
mtroduced largely on the initiative of the Supreme Court (37) 
to correct the unfortunate state of aff airs prevailing in the 
administration of criminal J. ustice but it was essentially an ad 
h ' ' o~ ~easure and was intendcd to be replaced by the new Code of 
Cnmmal Procedure which was urgently awaited. (38) What 

(32) Ley No. 2253, 26th Septembcr 1916, Anuario de In Ieg lslaolón Peruana (Edición 
oficial) . Vol. I. Legislativa 1916, pe.ges 17/ 19. 

(33) Ley, No. 2223, 10th February 1916, Anunrlo, Vol. X, page 63. 
(34 ) llts purpose, a s the tltle lmplles, wns prlma rllY to olear the gaol s o! those 

awaltlng tria ! nnd to speed tbe criminal process 
(35 ) Notable nmong whloh was Dr. Mnrlan~ H . Cornejo. 
(36) Espeolally nt the h ands or Dr v M Mnúrtun For the work of thls g r eat Pe• 

r uvlnn Jurls t gcnernlly nnd bis Jnfluenc~ u~on· the cr1minn1 law, see Revista d e D erecho 
Y Clenclns Polltloas, U.N.M.S.M ., 1937/ 8, No. I . 

(37 ) Sce Diario de los Debates (Senado), congreso Extraordinario 1915 at pe.ge 314. 
r . ~S) Thc tcmporary nnture of the mensure recelved constant emphasls, partlou!arly 

1
;~: r . M

3
nrlnno H. Cornejo. Diario de los Debates (Senado). congreso Extraordinario 

• pnc¡~ 14, p uges 331/332, and p agc 335_ 

' 
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is cons!ant in all the f?rms in which the projected law is to be 
fo,u_nd !s the. extraor<lmary cl ause promulgated as Article 7 
w mch 1s so 1mportant that it must be related in full: " Ali the 
g uarantees contained in Titulo IV (39) of the Constitution of 
!he S!ate give rise to the . recursos designed to protect those 
mhab1tants of t he Repub!tc, who rnay be threatened in the 
enjoyment of their liberties orto stop undue restrictions irnposed 
by any authority. 

The provisi<;rns of :·he !a,-1,1 of Habeas Corpus are applicable 
, to these proceedmgs so fa r as they relate to the authorit ies who 
should act in the rnatter; the persons who may initiate them 
and the rules of the process". ' 

We see for the first time the extension of Habeas Corpus 
to something other than the protection of the physical liberty 
of the person . That this w as deliberate policy cannot be doubted 
;:; nd that there vvas gener::i.! agreement ( 40) on its desirability 
is cvidenced by the lack of debate on a measure that otherwise 

. received. co~siderable ~nd distinguished attention. Sp.eaking for 
the Leo1slat10n Comm1ttee of the Senate, the matter 1s weli put 'I" 
by Sen:tor Antonio Mmó Ql!Es~n.A that "the extensi?n of Habeas 
Corpus to thc rest of the md1v1dual guarante~s f1lls a gap in 
o uí lce-islation, because the guarantees. of Titulo IV of the • ~ 
Constitution will continue to be inefficacious in the realities of 
social and political Iife while there does _no~, exist a summary 
and vigorous remedy to make them effect1ve . ( 41) 

The year 1919 brought a sudden and violent storm, to the 
Peruvian politic~l .scene,. w~ich, interrupted the four years of 
relative1y tranq1;11l , const1tut1~n_al governm~nt that the c.ountry 
had enjoyed since . the ?epos1t1on of Pre~1de1?-t B1LLINGHURST. 
The immediate underlymg reasons for th1s d1sturbance are to · 
be found in the tensions produc.ed by the unresolved constitu­
tional questions of 19_14 and the :ii:eas:y truce amoni the pol~tical 
factions each of wh1ch '-Vas wa1tmg 1ts opportumty \to se1ze a 
decisive' advantage. Behind _this uncertainty lay a . general, if 
not always expressed, desire to am~nd the Const1tut1on of 1860 

39
) In the Anuario de la Legislación Peruana (Edición Oficial). Tomo VIII thls 1s . 

( tl prlnted as " articulo lv", a slgnl.flcant ertor. 
tncorre~oi1 There Is , tor example, complet1; a greement be_tween the verslon proposed by 

( t nd tha t contatned In an alternatlve pr11Ject ot the Comisión reformadora de 
th e sen:i e a . / 

0 9 
penales, headed by Dr. V. M . Maurtua. 

Jos C~~~~ Diario de 1os Debates (Sene.do), Congreso Extrnordlnarlo 1915 at page 312. 
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so that it might conform to the changing needs of the country. , 
Following the events which placed President Augusto B. LEGUÍA 
in power ( 42) these feelings crystallised so as to bring about 
the necessary reforrns. Moreover, the general reformist currents 
that swept around the world following the 1914-1918 war had 
not by-passed f'.eru. The- liberating effect of these novel 
tendencies served further tu disturb a country already trying 
to accustom itself to a change from an aristocratic regime to 
one in which a sharing of power among hitherto less privileged 
classes had become inevitable. ( 43) Out of. this maelstrom 
emerged in the years 1919 / 1920 a number of most significant 
facts, which were to shape the role and nature of Habeas Corpus. 
The principal object of the constitutional reform of 1919 was to 
give legal effect to the proposed 19 Articles, ( 44) which had 
constituted a major prop of the Leguiista election programme. 
Nevertheless, a general revision of the e~isting Constitution was 
undertaken by a National Assembly that tempor.arily replaced 
for this purpose the Houses of the Peruvian Congress. The 
task took rather longer than anticipated and a close study of 
the debates shows a pattern that one accustomed to these matters 
might expect, namely a rather excessive debating zeal at the 
outset, detailed and time consuming, with a rather superficial 
attention directed to later matters. The position is further 
complicated by the fact that midway through its task~ the 
National Assembly committed itself to a consideration of the 

· projected Code of Criminal Procedure. The · major wor~{ of 
preparation was uncle::taken by the Constitutional Commission 
of the Assembly itself, without the benefit of preliminaries and 
this probably accounts for the fact that, excluding the 19 
Articles, a very large part of thc 1860 Constitution waS' preserved 
in the new fundamental, political Charter. ( 45) The document 
eventually approved is, therefore, very much a political one, . 
although the Assembly contained some notable jurists. among 
whom, for the present purpcscs should be noted Dr. Mariano 
H. CORNEJO, President of thc Assembly, the now ageing ]\1ariano 
Nicolás V ALCÁRCEL and Dr. T avier PRADO Y UGARTECHE, ( 46) 

(42) See Bnsadre "IDstorla", yo!. VIII, pe.ges 3936/ 3940. 
(43) See Bnsndre " Historio", Vol. VIII, pnge 3931. 
(44) See B asnclre "Historia", Vol. VIII, pagcs 3947/ 3049. 
(45) See "Las Constituciones de 1G60 y 1920 concordadas", Manuel Vicente Vlllarán, 

L lbrerln e Imprenta Gil, Lima. 1920. · 
. · (46) Then Rector of San :Marcos Universlty. See "Diccionar io Enciclopédico del 
Perú", Vol. II, pn¡;e 530. 

. . ' 
,,._, • ·.,_,~· ••' • '4 - ~ • --,► , .. :,~,• • .. ~<.Lc,J •. fo. ! ~ L4l-l ' •--- - ~• ~!..._- -
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who presided brilliantly over the Constitution al Commission a nd 
piloted its proposals through the Assembly . 

For the first time, H abeas Corpus became a const itut ional 
precept. Comparing Artic!e 24 of the Constitution of 1920 with 
Article 18 of the Constitution of 1860 once sees clearly th e addi­
tion which was intended to erect into an inv iolable right the salu­
tary principies earlier introduced by the Habeas Corpus laws a l­
ready mentioned. (47) In his explanation to the Assembly . Dr. 
Javier PRADO pointed out that the project made the specific ad­
dition of "the time honoured English institution, the precio us 
guarantee of Habeas Corpus". (48) It is, incidentally, only in 
these debates, that one sees for the first time a real awareness o f 
the United States as a source of influence in these matters, with 
speeches referring to the suspension of the constitutional guaran­
tees in that country and the supervisory jurisdiction of the U ni­
ted States Supreme Court. Three points concerning this constitu­
tional innovation are noteworthy. Firstly, no fundamental cha n­
ge is made in t~e nature of Habeas Corpus. It is, still conceived as 
a remedy agamst wrongful detention. I t s colloca t ion in the 
Constitution is designed to give it prominence and the character 
of a fundamental right, with which no one might interferc. 
Secondly, the word recurso is retained. Thirdly, the Article 
postulates the existence nf sorne facultative legislation. T he 
Constitution is declaratory of the right; sorne other enactment 
must exist, that effect be given procedurally to it. There e:>..ist ed. 
of course, the laws of 1897 and 1916, but these in the year 1920 
at last gave place to a more permanent instrument, the Code 
of Criminal Procedure. From the procedural point of view of 
Habeas Corpus, this !atter is by far the most important of the 
documents to be examined up to this time. The Code was the 
product of a P arliamentary Commission headed by Dr. M ariano 
H. CORNEJO, and the work bears the characteristics of bis 
thoughts and expertise. One aspect of it brought a viole!1t rcact~on 
from the N ational Assembly ( 49) and the debates a re m struct1ve 
both as to the way in which legislation of this type is propounded 

(47) See "Las Cons tit ucion es d e 1860 y 1920 con corda das". at page 7. 
(48) Dia rio de los Debates , Asamblea Nacional, Vol. I, 1919 a t page 309. 
(49) The germ of this controversy Is to be seen a s far back as 1914. · A s trong school 

of thought to whlch Dr. Marian o H. Corne jo belon ged, was In favour of lntroduclng oral 
process and the jury trla l loto Peru. Thls wns bltterly nnd successfu!ly contes ted and 
resulted 10 the removal of the controvers ia! sectlon of the Code of Cr imina l Procedm·e 
trom debate. 
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and also as to t he manner in which the ,;1,•ork of the jurisconsult 
might come to be modified or even rejeded thrciugn· rion- jüi-Tdicál 
and somewhat irrelevant factors. In his "Explanation of motives". 
which precedes the Code, Dr. Mariano H. CORNEJO states (50) 
"The important rec1trso of Habeas Corpus has been preserved 
nnd its proceedings harmonized with the principles adopted by 
t his Code". These proceedings were designed to make the remedy 
c1 11 efíect ive one in che hands of the judicial authorities. Further­
more. t he remedy was to be extended in favour of two fu rther 
interferences with the liberty of the subject , namely deportations 
11ot sanctioned by law and rhe placing of guards upon a person's 
habitation with the object of restricting his freedom of movement. 
Ali these objectives were given effect in Articles 342/ 355 of the 
Code. (5 1) The nature of the process is plainly revealed by the 
author's comment on Arride 345 that "Thc Recurso of Habeas 
Corpus has no written proceedings" . (52) In a country where 
v irtually ali legal proceedings are in writing and the preliminaries 
are often long drawn out and highly formalised, this feature indi­
cares the extraordinary nature of the remedy and its primary pur­
pose of safeguarding as expcditiously as possible the ·personal li­
berty of t he individual. The striking extension made by the ley 
2223 of 1916 was not incorporated into the new code. (53) In this 
one sees perhaps the hand of the purist~ one whose experience 
with this institution had already extended practically over 
thirty years. The result is that once more H abeas Corpus ca!De 
to be, ostensibly, a rec1,¿rso specifically addressed to the protect1on 
of the physical liberty of the individual. 

T wo further matters relative to this period must be men­
tioned as reflecting upon the development of Habeas Corpus. 
In 1919 there began a conflict between the legislature and the 
Supreme Court which greatly damaged the prestige of the la~­
ter and frustrated the possibility of its developing along the h­
nes promised during the period 1914/1917. The judicial power 
is always, in reality, weaker than other powers of the State and 

(50) "Novlslmo Código de Procedimientos en Materia Criminal", M ariano H . Cor­
nejo, T orres Agulrre, Lima, 1920, pages XXVIII y XXIX. 

(51) Código de Procedimientos en Materia Criminal, pages 138/ 144. 
(52) Pages 140 nnd 144. Thls harks back to the lnw or 1897, ,Artlcle 20 of whlch pro­

vlded that the "re curso" of Hnbens Corpus may be sollclte d and substantlnted on common 
paper, rega rd less of day o r hour. 

(53) P erhnps even more s lgnlflcantly, no mentlon of lt Is made In the "Explanntlon 
ot Motives" . 

......... _...l.....!..:_t. -
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depends for íts efficacy upon sul)rlo and iiuxprcsscd factors oí .
goüdvvili and tolcrance. v.liich .í^ín'c ¡i piíníí^c and ilu* ability
tü function satisíactorilv in thc l;:cc ni ilu- undcinnhlc, practi-

u* Suprcinc Coiirtcal superiority of rhc oilic*r or;4an'í cjf Sta;
of Perú fell victim to ihc factional politics oí ihc times (54) and
ihe swing in the balance ol p(A\er caiisi-d i:s composirion to be
caücd in quesiion. 4'his u;;¡y and uncliaracterísric i'pisode inicl im-
fortunatc effects íor í^eru ami the de\'ei(*|>mení oí ! !ai)eas Cor
pus, for the vcry organ u[)on wliicli rebanee outilu to have been
placed for its cffectíve adminisiratiim \\as deeisivdy ueakened
precisel}" nt the time a moie extensive. formal maehinery had
been set up to safeguard the fundameniai üheriy f>f tlu* indivi
dual. 4'hc other notcworth}' evenr rends ro !)c submerged ¡n tb.e
violent events of the rime and íncieed íts jurisfic signilicance is
marred by them. ín 1919, "Id *I'ienipc>”, one of the principal
newspapers of Lima was cíoscfl by the Go\*crnmcnt in order to
stifle its strident criticism. (55) '['he proprietor brought Ha-
beas Corpus proceedin?>s under tlic 19K> inw and the Superior
Court of Lima pursuant to its ¡urisdicrion fírílered its rcopening

● and the matter was referred lo the Su[n-cme Court to secute

compliance. (56) The government ap[)cnlcd and the matrer was

proceeding when the F^evoiution oí 4th July 1919 put an effec-
tive end to the point of suhstance. ít was in fact, one oí the first
rnatters considered by the National Assembly, (57) 'fhe real
sígníficance of the affair is th.at w'e scc for tiic first time the

Courts usmg thís procedure to protect other rights tlian über-
ty of locomotion. Habeas Corpus had moved almost unnoticed
into the realm of property.

t e.

í

..o
/ .

■ 'I

Sadly, the hopes of thosc who liad labourcd so arduousiy to

create a legal structurc capable of protecting the fundamental
tights of Perids inhabítants, wcre to remain unfuifillcd. 4'he ink
had scarceíy dríed upon these conscicntions legislative efforts
before Perú descended into a period oí the severest ahsoiutist
rule that was to last more than a dccadc. Tn a careful and fair

sppraisal of the Leguía regime, Basadrf. touches the heart of

k

(S4) Seo Basadre '‘Historia’*, Vol. VIII, payes 3960/3972. The heart oí the matter Is
- a speech by Torres' Balcázar In the Asamblea Nacional of 1919 where the Su-

preme Court Is referred to as the last redoubt of "civilismo”. Diario de los Debates, Asam
blea Nacional. Vol

(55)

revealed in

II, page 1149.
Seo Éasadre. ”Hlstorla”, Vol. VIII. pagos 3934/3935.

(58) Anales Judiciales, Vol. XV. 1919. pages 273/275.
(j7) Diario de los Debates, Asamblea Nacional, 1919. Vol. I, page 05.

1
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' toler:uc(i no (-)ppusitiün
can hope for üttlc that

H'as Corpus
tlu' records sh(n\-, ihc Courts

werc, cspcciaüy towards tiic ciu! ot flus tÜciatorship. ¡)ower!oss
nrial libcnics \^●Iuch ihc Cons-

t!csi,ü;ncd ro saK\i>uanl. Vet

tile ninttcr with thc tcllin;^ phrasc:
of any kind". (58) Ii is cicar rliai onc
niight rcílcci upon thc further dc\‘clopnicnt oí llahe
dnring riiis period and indeed, as

‘1K

to lene! the:r aid lo prntcct thc esse
tiunioii of 1920 had iicen cxpressl\'
beforc liic darkncss closed tiiduly upon thc judicinl and political
life of tile nntion. -luTe is onc rcinarkaiilc record (59) instile Ins-

uf thc Peruvian Suprenu*tory of Habeas Corpus and Íii that
Cüurt. Once more rlie dictamen is by Guillermo Seoank. a br¡-
lliantiy rcasoned document whieb, had his style and examplc ser-
ved consistenriy as a modcl for his successors, niighr have givcn
Perú somethin^ corrcspondini; to thc judgment ot a Common
Law courf as a soiircc of law. (60) Habeas Corpus was soupjit
by L'duardo García in procecdinjts against the Mayor of
It was refusctl by thc i'ribunal Corrccional. the
instance, and García appealed to thc Supreme (2ourt. the case
concerned thc closnre bv thc Cit^● authorities of the nppHani. ..

The Tribunal Corre-
the belicf that Ley
Code of Criminal

property for being in a ruinous condition.
cional basecl its refusal of Habeas Corpus on
2223 had been impücdly ;ibrogatcd by the ncw
Procedure in that this niadc no express reicrcnce to the exten
sión of Habeas Corinis cffected bv Article 7 of the cariicr a\\.

^ ■ and that a tacitSeoane argued that this view was erroneous
derrogation is produced oniy when the ncw law i
incompatible ydth the oíd. Tn support of his
a circular in the form of a practice direction of _4tn e i <
1920 from the Supreme Court. which deait precisely ^

point. Moreover, and in this the dictamen is g^irlier
ting, he cites as authority for the application of Artic e
sentence of the Supreme Court given on 20th Augus - ●
real question in the case was whether the Mayor i^
wers to make thc closure and whether the Courts y ■Ln^fber
tion, through Habeas Corpus ProFeeditigs. ot disa-

ÍeTd ti otaiority decided

IS

(58) “HlStOTla”. Vol. IX, pp.ges 4243/4245.

(59) Anales Judiciales. Vol. XVIII, 1922, pages

(60) For an appreciatlon of the “Dictámenes Fiscales
Basaclre, “Historia", Vol. X, pnges 4557/4553.

148/152.
Of GuUlermq A. Seoane. see
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against allowing Haheas Corfiiis in tliis case. I !ic niajority, in
eífect, (iecíded that rlic Onirt c(.»uid ni-r. ilirougli liicsc pvocee-
dings, enter into a tcclinícal as dí''tiiu i íroin legal examiiiatioa
of whether the Mayor’s jiower.s uere i)eííig |>rí»[>erl\ tised. Ihc
majority further [loínted oiit that the appellani had other cour-
ses upen to him to protcct his interests in ihis regard and ro test
tile SLilístantive fiuestiíjii. l iie minority aecepted v.itlioui mo-
tiification the dictamen oi the I'íscal. hut the im|)onanr iliing
ís that nonc challenged his claim riiat ilie C'ourr coiuiiuicd lo
llave this ampie jurisdiction imder 'Ley 222.S and his statement
niay therefore he taken lo represen* lioih law and practicc. (61)
i'-nglish lawyers, particulariy. will see f)arallels in tliís ínteres-
ting case with thf>se in wiiich judicial revíew of administratíve
action has licen sought in a somewhnt cautious judicial atmos-
phere.

I

The Leguía regime fell in 1930 and a provisional junta was

set iip to return the country to constitutional government as

quickly as possiblc. The social and politicai events oí this rime
only he properly appreciatcd hy setting them against

the wider hackground of world affairs. I'here
general spirit of renovation. a genuinc desire to move holdly into
the twentieth century, to do which meanr a complete lircak
írom the immediate and nonc too liappv c'.ents of the past ten

years. A glance at the newspapcrs of tlie time siiows all too
vyell the violently disturbed State of the world, of \\hich tliis na-

tional manifestation was I)ut a tiny thoug'i consistent part. Pe
rú s neighiiours all suffered víolent revolutions and, throughout
the world, politicai regimes of the older order were heing cast
down and brave, new Constitutions erected to guíde and sus-
tain the new ones, which wcrc to take their place, 'fhe great,
new ConstitLition of Spain, prepared by Dr. Luis Jiménez de

Asua, was being exhaustively reported in the newspapers of
Lima. The Soviet Revolution was at last hecomíng an acccptecl
tact and the shadow of Nazism was starting to creep across a

purged but revíving Germany. The traditíona) balances of po-
wer were rapidly changing and the financial crisis that toppled
the MacDonald government i

\

was, in Perú, a

í

the United Kingdom was frontin

<61) The matter was made the subject of precise rcfcrence by the Presldent of the

upreme Court, Dr. Carlos Eráusquin In his address marklng the oponlng of the Judicial

ear, 1921. He sugested that the doubt should be removed by leglslatlon. See “La

Revista del Foro, March 1921. at pages 113/114.
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pagc ncws in Pciu. h i< ohIn’ 1)\' ictorcncc to tlic Icss immedia-
te sccnc ihm tliis part oí 1\ rifs liisiorv becomes intelligiblc and
onc is ablc io api)reciaic ¡ust \sbat tbosc then in charge of iicr
affairs \\ere irying lo do aml wlu* lilis was not in accord witii
thc dcsires oí tliose wlio une ilu-mselvcs tlirusting ihcir way

upwards lo ¡lowei througli tlu* Ímpetus ot thc great internatio-
nal ciirrcnts ihen ílowinu in tbeir íavour.

rcs[ionsibili-Pcrii has nc\er Ineii (.namouted ol corporaic

ty in aífairs oí statc aiu! tlie lunta de (íobierno set about. as
rapidly and unostenta;iousl\ as pt>ssibk‘. preparing thc coimtry
for Prcsitlciuiai go\'crnmeni. I his neecesitated thc revisión of

oí an elabórate

í thc President.
írom all

tlie country's electoral laws and thc setting up
apparatus, not on!>- for securing thc eicction o
but also for choosing Congressional
parts oí thc coimtry to take pan Íii a ncw
'riiough, perhaps. uninspiring. the junta
its job conscicntiously and without anv manücst dcsirc _on
part of its members to retain powcrs lor thcmselves or impcc c
a return to normalitw no mean ícat in a country emerging irom

■oiiblcd World pohtical
Perú of a ncw and vital

\\'crc

representativos
■ National Asscmbly.

have donescems to
thc

" 1

scc-

a decade of repression into a very ti
nc. The 192t)s had secn thc birth in . .

Icft-wing pohtical movement. (62) All shades of opinion
to be founci Íii this progressive, national rejuvenation. but tic
most potent forcé was undcniably the Apta party, whose
ful leader was already on his way lióme from Kutopc to ●
part in the Presidential eicction schcdulcd for the late
1931. A most significant fact for thc impartial
back in time, is what in present day terminology w ■
termed thc “generation gaji". (63) The leaders of ^ T. t-hov
wcrc all young men, anxious to rcioini a souLg>

considered obsolcte in every way. d'he very Consti-
ru was the embodiment of that obsolcsccnce. 1 hat i „pnpx-oi

tution had once more to be redrawn was a ^ i
agreement; the form the ncw Constitution ougnt
who should be entriisted with its drafting were ma
which there was less accord. In the absence or any p p

CLXXIX.(62) Sce Basadre, “Historia”, Vol. IX. Chapter

(63) In conncctioii wlth thc prosent study. It 1®
Mariano H. Cornejo was only 25 years oíd when he sponsored

intorestlng to observe that Dr.
the flrst “proyecto" oí Ha¬

teas Corpus.

íi
já
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mándate, thc junta nppointcd a C(jmmi-'íon lo drau' up a ncw

ConstitLition for suhmissiíjn to thc Xatiunai Asscmbly, wiicii
this should hit al lasr functiíjnint;. (^4) 4 !ic C'ommission so

appointed was pcrhaps tiie most di-írinmiished that lias cvcr
served Perú. (05) IVesided ovvr Í>>‘ rlie most enidite constitu-
tionai lawycr of ihe time. Hr. Maiu:e! \ ieeiue \ iu.arán, it
contained not on!y a Iiriiliant ^alaxy oí la’.wers, hut aiso a fi
ne representation of the otlier [jrofessiíins. Xo commission could
have been Iietter ecjuipped, teclinícallx'. lo lia\c produced a
constitution perfect in every Ic^al derail. ^'et irs work was doo-
nied from thc start. for what uas ;ícncral!>' desired was a politi-
cal charter whicíi would satisfy. in a compromise fasliion. thc
aspirations of thc varioiis .t;roups clamouriny for their sharc iii
guiding the destinies of the nation. 'í'hc matter is well expres-
sed in the letter of Dr. Carlos Maniic! Co.x. by which he com-
municated his unwillinírncss to accept appointment to the Com
mission. He wrote, (66) “í ani sorr_\' to Ict you know that I
cannot accept this ajipointrnent becausc T consider tliat tlic
new Constitution that Congress is to approvc must fundamen-
taily alter the política], cconomic and social srriicturc of thc
State, imposing upon it those rcndcncics. whích are triumphant
in the fortheoming cicctions. 4'hc ncw Constitution will, thcrc-
fore. be the work of Congress and not that of thc Commission . ..

Achile it must be frankiy recognised that. in thc moment of wri-
ting this letter, thc youthful Secrctarv of Apra was thinking in
terms of the triumph of his own party in thc cicctions, there we-
many other política! groups which wholcheartcdly shared thc

Opinión so expressed.

\

y ●

yy

re

Yet the work of this great constitiitional Commission, delt-
vered after oniy four months of dclibcration, was not entirely
íost. The Ante-proyecto formed thc basis of the consideration
by the Constituent Assembly of the matters evcntually incor-
porated in its proyecto” that was destined to become the

n

own

(64) El Peruano, 20th August. 1031, rcportlng Resolución Suprema of 7th August
1931.

(65) Those nomiriated wcre: Dr. Manuel Vicente VlllarAn; Dr. Víctor Andrés Bo-

munúe; Dr. Diomedeo Arlas Schrclber; Dr. Carlos García Gastafiota; Dr. Carlos Dolg y Lora;

V. Jorge Baeadre; Dr. José León Barandlarán; Dr. Toríblo Alayza y Paz Soldán; Dr. Ri

cardo Palma; Dt. Luis Valcárcel; Dr. Antonio de Lavallc; Dr. Carlos Manuel Cox.
sadre and Manuel

Drs. Ba-

Cox decllncd the Invltatlon and Dr. do Lnvallo later rcslgnod. Tlvo Co-

mmlssion was enlarged to Incliide Dr. Emilio Romero and Dr. César Antonio Ugarte.

(66) Letter dated 12th August 1931, publlshed in La Tribuna oí 20tU August, 1931.
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ConstitutiíMi <-t 195.H U'7) Nc\A‘rtlu‘k*So. a comparLson of thc
Constilui¡on with ilia \nic-9inyccio is most rcvcaling and in
no mattcr is rlu- dlfk-R-nct.’ in ilu* íinislicd prodiict more stri-
king than in thai oi llal^ea-; k'orpns. Í'hc "l'.xplanation of Mo
tives" of tile Ante ProyeePi is unus\iail>^ long and the work, as
indecd ;n rlie case

Vicente \^m.au\n. It is olear

Aiue Provéelo itself, of l^r. Manuel

from the cxplanation given
the ohjcct of the Com-
meaning to thc insritu-

\ while crccting

ol the

in regare! to líaiheas Corpus (tiP') Pnai
mission was to give tite widest i>ossih!e
tion consistent with its uature in

it into a Constitutiona! preeept. 1'hÍs meant, in cHcct, a dírcct
appeal tíí the spivit oí I.e\' 222a ot 1916. as it w’as understood

thosc who ¡'troimdgated thai law and the result is perteeth
consistent v.itii lA-nudan law and praetice up to that time.
The Article proposed rcads:

eru\’ian law

(70>

!aid down h\ thc Cons-
of Habens Corpus,.

Article 185: A!1 the gua.r:intees
titution shai! gi\'c r'sc to thc "rciur.so . ■ i o
with thc ohjcct of prt^tccting thosc inhabitants ol the Kepu-
blic w’ho may be threatencci in thc enjoyment of theti lincr-
ties, or to bring about the cessation ol imdne rcstrictions uta
posed by any anthority.

The draftsntanship c»f thís clause is íaultless in ^
its objeets. d he important thing is that it had the unqua
approvai of two of I^erit's greatest spccialists
both of whom had an excellent knowledge of , A
Common Law' institutions. (71) Despite thc w'calth o ,
learning on this topic, in seeking an all-embracing ^ y
the protection of every class ní rights, Dr.^ Manuel ice
LLARAN chose aii institution alreadv essentially 1 eruvtan,

(67) I am greatty íntlcbtcci to Dr. Luis Alborto Sftnchoa, . conuiilEslon of the
verslty for hls rccollectlons of thc prococdluES of thc Constltu o <jcUbora-
Constltueirt Assembly and, In particular, thc moUiod. by . Information,
tions. There Is no wrltten record, which otbcrwise provldes ^ proyecto de la

■ “ ‘fkpos'ctó.1 do Motivos”.(68) See tho Prologue of Di*. Luis Echccopa»

Constitución de 1931 por la Comisión de Manuel Vicente the Information, that the
Lima 1962. I am also grateful to Dr. José León Bnrnndiru-an j^j^nuol Vicente Vlllarán,
Commlsslon workod upon the bnsLs of papers submlttcd by
which were discussed and amended as approprlnte.

(69) "Ante-Proyecto. Vlllarán', page 108.

(70) "Ante-Proyecto. Vlllarán’, pago 169.

(71) Dr. Mnnuol Vloonto VlllarAn had read , “"”0“ dovoted a groat partface V. The Govornmcntal System of Perú”. Dr. V. A- ^eia . inriPhtad '
of his courac at the San Marcos Unlvorslty to thc Brltlsh Cons

manuscrlpt, see Fro¬

to Dr. Manuel G. Abastos íor thls recollectlon.
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turing tile nc\\' provisiíin out (tí tlie cktiu-nts ol [he oíd. It was
ccrtainly not excessi\'c naiionajisin ñor ÍLinoraiKe ot lorcign ins-
titutions that dictated this course. buT rather ihe íacT liiat Habeas

Corpus had alrcady acíjuired its own disr¡nct¡\e eharacter in
thc eyes of I^cnivian jurisis: all ihai \\.i< ic(|uirf<i was reinfor-
cement of its effecti\L*ness as a Cojistitutional precept.

I he Constítuenr Asseiiihly began lo draft its own proyecto
on 12th Dcccmber. i93I, having organised iis own Constitiitio-
nal Commissíon for thc pur[>ose, u[Ktn which the niiiKíiiry groups

wcrc given a proportííaial ic[)rcscniation. (72) In judging thc
Work of this body, it must be rememiiered tliat ii was essen-

tíally a political organism, riven I>y part>- considerations. (73)
Few of its members had the jircsrige or specialísr skills rcprc-
scnterl on thc Vülarán Ckimniirtcc. .Morco\-iT, in ilie tcnipcs-
tuoLis times that followed tiic clections of 1931. a serioiis biow

to the possibility of a calm and agreeable rc-dralting of tlic
Constitution was struck bv the expulsión (rom tlie National
Assembly and from Perú oí tliose members of the Apka party

who had bcen electcd to serve in it. d'he Assembly considered
thc dictamen of its Constítutíonai Commíssion with reference

to Habeas Corpus on 27tli Scptemlicr 1932. (74) Delíate took
place on this really remarkabic document. tlie authorsliip of
which cannot now be cstablished with certainty. (75) Rcferring
to the mdividual guarantccs proposed, the d\ciamcii explaíns:
“The first Articic guarantecs thc security of rlic individual
agaínst arbitrary detentíon .... 4'his right to security, likc all
the other rights characterised as pertinent to the individual lias

(72) See, Diario do los Debates, Congreno Constituyente. 1931, Vol. I, debate of
lllh December, 1031.

among whom were Dr. V. A. Eclaúndo and Dr. Carlos Dolg y Lora of thc Commisslou Vi

rarán a.s clected reprcsentatlvcs.
(73) The Word "party” is u.scd here In thc loose scii-sc of any political grouplng

whose members had a common, oven though temporary. causo for assoclatlon. This moa-
nlng must always be kept In mlnd when party polltlcs In Perú aro tlio subject of study.

(74) Diario de los Debates, Congreso Constituyente, 1931, Vol. VII, at pago 3848.
(75) I

The Cominlsslon orlglnally liad 25 members.See also at page 91.

most grateful lo the Oficiales Mayores of tho Senado and Diputados for
ac itatlng niy Inepection of such records as exlst.

thi6 Commissíon
íound.

"Actas” or minutes of thc debates of

were evldently takcn in the eaTller sesslons. but tliose have not bcen

It ís most llkely that in respect of thi.*i vital scsslon. in vlew of tho small number
o persons attendlng, such “Actas” were not takcn. Tlio nature and State of thc “oxpe-

th^ ^°rklng papers aleo suggest this. I am partlcularly grateful to thc Oficial Ma-
° ® Senado for hls personal recollectlons of thoso procecdlngs at which he was pre¬

sen . y thanks are duc also In this mattor to Senator Alberto ,Ai-ca Parró, one of the

ew survlvors of these closed debates, who v/as able to give me Invaluable background

n orma on relatlng to the procecdlngs and the personallties Involved.



323HABEAS CORPUS IK PERU

as its guarantcc tlic "acci<’m“ uf Ilahcas Cor[)us. procccdings in
rcspcct of which are preserihed hy tlie Codo of Criminal Procc-
dure’\ Later thc dictawr?i stares: "'riic Constitution ouglu to
prescribe Habeas Corpus as an acrion and not as a proccdiiral
curso. The acción of Habeas Cí>rpus guarantccs only rights rc-
lating to tire person not bis jiroperiy. With this in mind, your
Commission incliides in the "proyecto” Arricie 13 according to
which all tile rights recognised by the Constitution give risc to
thc said acción. Account lias been taken ol the fact that Ha

beas Corpus, originalU' granted only in rcspcct of persons im-
propcrly inijirisoncd was extendeil by the Ley de liquidaciones
preventivas to thc protection of all rights recognised by Fitulo
IV of thc Constitution of 1860”. In debate, this extraordinary
and far rcaching chango provoked only onc response trom thc
Assembly, namely the inteiA'ention of Dr. ÍAiciano Castíri.o.
which in itsclf is notable on ;iccount íif its language. (76) He
commented, "ít is said that every individual right gives use to
the acción of Habeas Corpus. The social rights cannot be le t
without this recurso, d'hcrcfore ^^■c ask that the Article State.
Individual and Social rights”. l'his was accepted and therc
no further debate. What is now Articlc 69 of the Constitution o
9th Aprii, 1933 reads as follows: (77)

All the individual and social rights recognised^ by the Cons
titution, give rise to the acción of Habeas Corpus”.

On the evidence available, a nuniber of pertinent
vations may be made. This vitally important clausc in ‘
derives from thc Ante-Proyecto Vi'llaran and is the origina
of the Parliamentary Commission. Morcover, the
pers of the Commission and thc other faets relating o smM
riod indícate that it was probably thc product ° ^ ^
group of persons forming the, then, dominant niic eus .

body. (78) These persons were not jurists (79) an i

re-

was

(C

obscr-

(76) Diario do los Debates. Vol. VII, at pago 3863. Boletín de la Biblioteca
(77) Constitución Política del Pcrxi del 9 de abril de

16.Pública de la cámara de Diputados. Juno 1947 at pago

(78) Flve persons slgncd thc "dictamen". Of theso. .

nuel Jesxis Gamarra, who had made hlmsclf de facto respons lo^^yer
defended Its principies in the publlc debates. He cxperícnce. Dr. José

(79) -rhough a number of these were lawyers Marcos, succeeded Dr.
Matías Manzanilla, a considerable legal mlnd and Rector ol tAkan
Revine as Presldent of the Constltutlonal Commission, but does
part in this Important phase of thc Commisslon’6 WOi'K.

most important was Má-
for the measure and
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that the language I)Oth of thcir c\()Ianator_\- ''dictamen-' and
the projected Arricie would havc buen rcjccted hy 13r. Manuel
Vicente Villakán. Yet what t!ie\- ucre trying to do was per-

fectly in accord with Perii’s Iegislati\-c tradition on the topic
and there ís a direct ünk in the reference to the 1916 legislation,
whicli may provide a valuabie cine t<» at leasi tlie j^art nuthor
of tile Arricie. Dr. Clemente J. Ríaii.i.a liad but lately rciin-
quished the Presidency oí the Commission to becume President
of the ConstitLient Assemiiiy itself. W'ith Senator Antonio Miró
QunsADA, he had formed the Legislation Committee of the Se-
nate in 1916, which introdiiced the extended ^'ersion of Habeas

Corpus into Peruvian law. 'í'he oniy member of the Commission
of the Ante-Proyecto present when rhis .Arricie was debated
was Dr. V. A. I3iílaijndi:. wiio was most active in the discussion

oí this part of the Constitution gcnerally. Me was paying the
ciosest attention to the ianguage employcd (80) and made a
number of interventions. Althoiigh referring on another occasion
to the Ante-Proyecto, (81) he did not challenge the wording of
this Arricie in relation to the novel emidoy’'ment of the term ac
ción. It is safe to assume that none saw its implications in jiiris-
tic terms and the use by Dr. Castillo of the words acción and

recur^ in^ the same intervention d¡d not suggest to an3mne a
possiNe difficulty. The acción of Habeas Corpus was thus born
into Peruvian law, with littie ceremony and considerable un-

certainty as to its meaning and scope. That this change in legal
termmology was not destined for immediate acceptance is pa-
tent from the only case on Habeas Corpus shown by the Anales
Judiciales for the rest of the 1930s. (82) The dicta'inen of the Fis
cal dated 15th April 1933, but a few days after the new Cons-
titution took effect, speaks of the recurso of Habeas Corpus
and it would be difficult to substitute the word acción while

retainmg the sense of his recommendations. Perhaps even mo-

^ telling is the Memoria of the President of the Supreme Court,
“a' ● Felipe Umeres, of 18 th March, 1936 (83) Pie said,

69 of the Constitution of the State provides the recurso
of Habeas Corpus to give effect to the individual and social

Seo, for example, Diario de los Debates, Vol. VII at pase 385o. “A Constitution
ought to be drafted

(31) In

Judiciales. Vol. XXIX, 1933 at pagea 95/99.
(83) Anales Judiciales. Vol. XXXI, 1935 at page 461.

In the most technlcal manner possible—
connectlon with the proposed Artlcle followlng that relatlng to Habeas

Corpus.
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guáranteos. ííowcvor. up till now iho procept is nominal and
iliusor3^ Wliercvor. practically. uso has becn maclc of thc expres-
sed recurso ¡t is frustratotl. ote." It will he remembered tliat

tliroughout filis ¡loriod. ilio faoultaiivo machinory ot thc Codo
of Criminal Procodiiro and iho oarllor laws. so far as these liad

not been cxprcssly abrogratod. romainod ¡n torco and these spo-
kc exclusivelv in terms of recurso.

With tile revisión of iho C'odc ol Criminal i^roceduro and
the cntry of the nc\\‘ Codo into forcé t>n ISth March, 1940 thc
history of Ilabeas Corpus for the [inrposes ol this study enters
lipón its final stage. d'he reform of tlie Coilc of Criminal Procc-
dure was undertaken exceptionally methodically, over a length3'^
period, by a great and painstaking jurist, Dr. Carlos Zavala
Loayza. who has left us a detailed record oi his thoughts and ac-
tions in thc matter. Moreover, \ve ha\'e the benefit oi his Inter
cominents upon thc Codo as it was finally proniulgatcd and his
observations upon thc way in which this differs Irom l.V?“
posáis. (84) As an inestimable bonus. wc have an incredi. y
detailed and studious commentary upon thc work by the clis-
tinguished Spanish jurist. Niceto AixalA-Zamoka y Casti
llo. (85). No writer on Peruvian criminal procediire can a-

and

11

ford to miss this splendid work, \\‘hlch is a modci criticism _
which throws much liglit upon Peruvian criminal institutions.
The observations upon Babeas Corpus are most illuminating-
There arises the prcliminary question whether this was a
code or merely a “reform” of the oíd. Dr. Alcala-Zamora
undecided but considered it to be rather more than a

form”. (86) The question is veiy jiertincnt as far as it co
Babeas Corpus, for here the reform is far frona
has the feeling that Dr. Zavala Loayza is siniply
best with the rather unsatisfactory materials that w <
lable to him. Ardeles 349/359 (the whole of Titulo ' . ¡
new code) (87) thus treat of Babeas Corpus ● c
for Articles 342/355 of the Code of 1920. In the Exposition ot
Motives” it is stated: (88)

(84) La Revista dol Foro. 1930, July/Dccembcr at pages 31V328.
(85) La Revista del Foro, 1939. July/Dccembcr at pages 32J/4¿í.
(86) Alcalá-Zamora at pago 332. , T.^crla-
(87) Código de Procedimientos Penales, Fernando Guzm^n

lactón Peruana, Lima, 1966. pages 389/404.

(88) Revista del Foro, 1939. page 309.

L
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^‘Grantccl in tlic Codc ilic use oí Haheas C'orpus ín ihc clas-
sic case oí cletcntion íor tnorc rhan t\\cniy tour liours without
beíng brougilt beíore tlie conipetcnt jiuige. as \veli as tlic case
of supervisión by guards. ihc Ante-Pro\ccio. wiih attention to

that which was prcscribcd b\- Articlc 69 oí the Consritution,
has extendefi ít so as lo perniii c(|ually a ciaim in respeer of thc
violation of those iiidi\'idual and social riglus guaranlced by
the fundamental cliaricr”.

Nevxrthcless, not once in thc [íroposed Icgislation itscif. nor
in any of bis writings upon. ir. docs Dr. /avala Loavxa use thc
Word '''acción' in connection uitli líabeas Corjíus proceedings.
His own purity oí juristic tiunight, whic!i douI:)tless led him to
eschew the employment of so vague a concc[)t. is strikingiy ü-
lustrated by a enmment culled from another but associatecl con-

text. (89) ^‘Acrimina! instítution cannot be made sid^ject to civi-
han rules because these two orders differ in tlieir purposes and
consequences”. While it nrust always l)e rcmeml')ercd tiiat Dr.
Zavala Loayza was concerned primarily^ with procedure. it is
we!l to appreciate that if there werc. in reality. an acción of Ha-
beas Corpus, this was the only opportunity that had ¡Dresented ít-
self for ordering thc procedure b^' which it might be brought
and maintained before the Courts. An interesting comment
upon the proposed legislation was made by the Supreme Coiirt.
1 his aiso speaks exclusívely in terms of recurso and States ex-

pressly: (90) The modern tendeney is to widen the radius of
action of the recurso of Habeas Corpus, so as not to limit it to the
case of physícal detention, with the object of making a reality the
constitutional guarantees for the person who lives in organised
society”.

No mere selection of isolated Ítems from the great
commentary of Dr. AlcalA-Zamora can do justice to its
penetrating criticism. His lengthy comment on Habeas Corpus
IS deserying of the closest attention by the serious student of
the subject in Peruvian law. He had before him merely the pro-
ject, which he was reviewing, and he had not engaged in a
ngoroiis study of the peculiar development of Habeas Corpus
by reference to its Peruvian legislative history. He was cleariy

(89) Revista del Foro, 1939. page 321.
( 0) Código de Procedimientos Penales, Guzmán Ferrer, at page 389.
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P*->22led ami disconcertfcl l'»y \n1ku Irí íound and \\as ar conside-
^3ble pains to suiígcsr a cúmplete ciiange ot reniimolci^. 11c
Wrote; (91) “Aml'in Libro IV. Amparo beinLí wider, wouid have
seenied better tluui Ilabcas (Corpus (tir. VÍIIL
^''ould be more exact tlian rrcurso (lit. ^ juiist
bornes to the heart of thc matter. unlettered by the considcia-
^íons tliat boLind the author oí tiie Ante-Proyecto saying, (9„)
*'Concerning thc heading <if t!u‘ titlc (VII) we siioulci have optetl.
'''^ithout hesitation íor jincio dr amparo in^ place oí tcin^o
Alabeas Corpus: thc íirsr, so genuinely Hispano-Ameiican las
over the otlicr dcsígnation. Roman-Lnglish, the ‘R
^eing able to cover thc other “individual and social rights
guaranteed by the Constitution. whiic Habeas Corpus, etymolo-
gically and historicall>\ is associated in an exclusive oi omi^
nant way with onlv one oí thom. the delence ot ¡H'isona ’ V
^ he characteristic ílourish of Habeas Corpus colours a so u 3
the Titulo vvhich \ve are commenting upon in that, in ^
Paragraph 2 of Articulo 379 no single disposition contemplares
or is activated by violations of constitutional riglits ot lei ‘
those of arbitrary restrictions or deprivation of individua 1
ty*'. Dr. Alcalá-Zamora accordingly tclt thc inadequacy o

the end sought and suggested

dd

suggested proccedings in relation to
the removal of this provisión from the Codc. (93)

This historical relation. which leavcs for us the
problem posed by the two concepts of Habeas Corpus, v
have thus become a part of the Peruvinn legal systcm
cióse with a few vvell chosen words from this

jurists: (94) “Decided supporter as í am of the j
regime as an instrument of review and pulitical cxpressi ,

not unwilling to recognise that the so called legislative ,

lack the capacity to legislare; and in fact, the giea ^
many laws of lesser importance are the work or extia P*^ ‘
tary commissions of spcciaHsts. Kven more, j? The
frústrate the elaboration of a code from the
history of Habeas Corpus in Peni has beeii that t>f 've 1 ^
ned laymen, or non-specialist lawycrs tr>dng, iniperrec y, o gi e
legislative expression to a strongly feit desire. That tnis en las

of

(91) Alcalá-Zamora, nt page 334.
(92) Alcalá-Zamora, at page 376.

(93) Alcalá-Zamora. at page 377.

(94) Alcalá-Zamora, at page 385, note 14.
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not yet been achieved is a rcs[)()nsii)i¡it\- ihat iniisr be shared
alike i^y legislator and jiirist, íor the lack of rapporr between
rbese essential compíaieius of tiie legal onler has fnistrated
hitherto the attaínment oí the agreed objective.

Uahcas Corpus', ‘^acción" or "'recurso"''

I he Word acción enjoys a number of distincr meaniiigs,
each of whicli is governetl by its [)articular contexr (95). liy íts
vcry width, it Icnds itself to imprecise usage. It can mean tlie
totaiity of substantive rights ¡n virtiie of wliich a pcrson is
entitled to makc I)is ciaim beforc the com[)ctent tril)unai
can

or it

mean the proceediiig itself by means of whicli tliose rights
are asserted. In an important sense it is a right to demand that
the machinery of jiistice is placed at tiie claimant's dis[)osai that
bis cause be heard according t(í the regular means which have
been established for tliat [)urpose (96). Accordingl}*, it will be
F.een that the notion of an acción, as indecd with the línglish
action used in the same sense, presu[)[:)oses the existence of
somc forma! machinery of justice with the appropriate procedural
devices, that this abstract notion of demanding the recognítion
or fulfilment of something may be gi\'cn a practical effect.
I hese practica! manifestations of the acc’nm, the elements of

junsdiction, the hearíng and even the procedural trappings, are

Oíten referred to as thoiigh they were part of the acción itself
and formed a necessary factor in arriving at a definition of it (97).
oo far as the comrnon, technical use of Janguage is concerned
this means that the word acción has the abstract connotation
of some particular group of rights whích may receive protection
before the courts, while having, at the same time, the more
pmctical meaning of the pertinent legal processes by means of

f ^hose rights may actually be asserted. One sees something
OI the dual meaning by considering some of the English legal

ti

dfr o example, the vexy Icarned treatise on thls worci In Enciclopedia Jurl-
^ Editorial Bibliográfica Argentina, 1954, Vol. I, pages 206/263.

06) See "Vocabulario Jurídico”, Eduardo J. Couture, Montevideo, 1960, pages 73/
^ P^llosophy of thls usage see "Homenaje a Eduardo J. Couture", Dr. Mario Al-

ora Valdez, Revista de Derecho y Ciencias Políticas, U.N.M.S.M., 1956 pages 18/27, at
page 21/23,

74.

(97) See, for, ^ example, "Diccionario de la legislación peruana”, 2nd edn. 1079, Fran¬
cisco García Calderón, Lima, Vol. I. pages 14/15,
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uses of thc Word “action". Wc say, for cxamplc, that the breach
of a duty of caro o\nc».1 to somc person, witli rcsulting damage
to him, gives hini an “acrion" for negligencc. Yct wc occasíonall^'’
speak appropriately of tbe “actioiv', rather than the tort, of
trespass. '1'hÍs lattcr usage derives from an earlier stage of juristic
development, when we are itlentifying the “action”, in a
noniinalistic sense. witli all its manifestations in the legal system
(98). When one speaks of tiie acóón de 11abcas Corpus in the
Periivian legal system. it is vitally important to know whether
what is the suhject of disciission is the acción in this noniinalistic
sense or whetlier what is meant is that right or faculty of
setting in motion thc machinery of justice. that some legal
question might be determined according to the proceedings
prescribed for the case. Tn the majority of cases Íii '^'h|ph this
question is discussed. thc analvsis of the concept is not sufíiciently
rigorous for it to be determined, with certainty, in what sense
the Word acción is being used (99).

The Word recurso is most gcncrally used to describe the
means by which some part of the legal process is challenged or
impugnad or the instrument by which defeets in the judicial
resolution of the matter are corrccted (100). It may,
mean some acción, claim or petition directed to a tribunal (101).
Once more we find a technical word capable of a number or
distinct meanings, which are controlled by the context in whicn
the term is employed. An anal3^sis of these situations reveáis
certain distinctive cliaracteristics which give to the word recurso
a more precise and limited meaning than that which acaon is
capable of bearing. In the first place, a recurso is alwa^s par
of a larger, more general proceeding and ¡s usually directe o
clarifying or regulating some issue connected I*-'
therefore, a dependence on these proceedings and is usua y
merely instrumental in facilitating their resolution. Its cnarac er
is either ‘‘ordinary”, in the sense that it forms an optiona u
normal component of these proceedings, or ‘ extra-orainaiy
the sense that ít may appropriately'’ be used oníy'' m certain

(98) Thla Is partlculnrly so wlicn wc tire trcatlnp. hlstorlcally, of the Forms of Ac

■‘El Habeas Corpus” César Bazo Ibarburo La Reviste
de Lambayeque. Año I, No. 1, 19G7

at page 519.

in

tlon.

(99) Compare for exnmple,
de la Facultad de Derecho de la Universidad Nacional

at page 451.

(100) See, for example, “Vocabulario jurídico"
(101) Ibld.
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situations (\02). "Ihe fun(hmu:ntal natiirc of tlu* recurso,

iherefore, is one of j)rocf(liiral dcpciulcíicc; it is a mcans by
which some cnd- might l)e ariaincd by rctcrcncc to some lega!
l)ioceeclings lo \vi*iicii it is [jcrtincnt. Almost cxclusively ¡n
Ibero-american legal literaiiirc wc see tlu* uord recurso associated
with Habeas Cor[)us. sometimes
CjLialífication cxtra-ordinario ('103). Ibis is becausc, in those

Systems other rhan tbe Penivian. \s lu*rc i Jabeas Corpus has
retained íts original meaníng rhis remedy has bcen iised in some
procceding, wlierc tlie subjeci lias been depri\*ed nt bis liherty,
preciscly for the purposc of cliallenging tile regularity accordiiig
to the law, of that (letention. 'I'lie e.xtensíon of 1 labras Corpus
as a protection of other rights does not of itself involve any
necessary chango of vocahularv'; ít is still a recurso whícii woulci
ordinarily he rec]uisite to fiffer this challenge to authority lirfore
the courts. Nevertheless. such a chango lias bcen delihcrately
made in the Peruvian legal systeni and tlie significance of that
change must be imderstood.

wirb the addition o! the

The crucial question is. what did the Constitution makers

of 1933 mean when thcy saíd "d he Constitution ought to

prescribe Habeas Corpus as an acc'uhi and not as a procedural
^ec7írso? Neither the dictamen ñor the debates are very helpful
in elucidating their motives or meaning. Nevertheless. certain
conclusions may properly be deduced. They certainly wanted
to give Habeas Corpus an independent role in the protection of
those rights specified by the Constitution; it was not to be
relegated to a part of some other proceedings in which Ít might.
incidentally, be raised as a challenge to some improper interferen-
ce witli individual
furthermore
that

or social rights (104). It was conceived of,
as having an autonomous existence, in the sense

It constituted proceedings which could be inltiated
expressly for the purpose of determining, through its ageney
and no other, some substantive issue. The Constitution does not

describe the nature of these proceedings. how they might be

(102) See "Diccionario”, Garda Calderón, Vol. II, pages 1630/1631.

(103) See. for example, "Derecho Constitucional", Rafael Blelsa, 2nd edn., 1954, Ro-

que epalma, Buenos Aires, at pages 324/330. See, Incldentally, note 9, page 327 on its

or g ns. A notable exceptlon is the work of Manuel Sánchez Vlamonte, which may well
- ave nfluenced Peruvian thovight: see "F^ocedlmlentos e.speclales”, Luis del Valle Ran-
dich, page 70.

(104) 8ee ‘‘Procedimientos especiales”, Luis del Valle Randlcli, at page 70,
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brouglu or :in\* limitJtinns iipon thcm (105). Such procccdings
were unknown r<> tlic I*ruivi;in legal systcm prior to 1935. and
it is, rherefore, ncce^saiN' Tu íiml st)mc cnahling legiflarion
siibsetiucnt to thai date wliieh might lili in these details, that
the mere Constitiitionnl [)reeepi be given its proper elteer. No
such legislation exists. for tliat oí 1897, 1916 antl 1920, whieh

j>rovidc for suchremained in forcé imtil 19-10 does not

proceedings. and thai whieh has since superseded it speaks only
in terms oí rreurso, w hile ti \ ing tt) extend itsclf hy these limired
procedural nieans to cover the wider notion expressly laid tlown
by the Constltution (106). ín so lar as the term acción was
intended to conve\' autonom\’ of proceedings, it has failetl. hut

to the creation ol theonly becnuse the machinery necessary
independence en\ isaged has never heen set up (107). Neverthe-
less, these proceetlings of 1 laheas Corpus are something more than
a mere recurso in the sense of heing a procetlural appcndage ol
something clse and the tlecisions in recent years at least, despite
the confusing variety of language used, have shown Habeas
Corpus proceeding as having a distinct character of their own
(108). It may accurately he said that, in spite of the vagueness,
Habeas Corinis has truh' attainetl the status of an in
the sense of an autonoinous legal process hy mcans
certain rights mav he asserted hefore the Courts. 1 he rea
problem for Peruvian jurisjM-iulcncc is to keep entirely
parate the consideration of two quite distinct matteis ( ^
extensión of Habeas Corpus hcyond its original bounc s,
an al! embracing institution for the protection of i ‘-g
of interest and (2) the question of terminology, w"*
fundamentally one of procedure rather than substanec. ” '
discLissions of Habeas Corpus these two matters teñe o

in thls rcspect has
Clsneros. 1961, at pac©(105) The defectlvc nature of thls pro%’lslon

ked. Seo, íor example, the Memoria oí Dr. Ricardo Bustamnnte
32. rt nf the Colegio de Aboga-

(lOC) Seo the dlscoursc of Dr. Manuel G. p„rhaps the imost succlnct
dos de Lima. 1957 In La revista deL Poro. 1957, at pagos 69/7U. _ colegio In the case
crltlclsm IB that contalned in a notable consultatlve ophilon o pages 432/440 at
oí Dr. Alfredo Bonavldes Correa, publlshcd in La Revista del f ●
page 433.

(107) Sce especlally. La Revista del Foro. 1956. 4^3. penal”, Amérlco

(108) See ‘●Jurisprudencia Nacional en Materia P^na y Bustamante ClsnerosTello Lezana, 2nd edn. Cuzco. 1962 at pages 465/473. ür. « c
was over hopeful in his clalm that the terms of the Constituí on P
debate whether Habeas Corpus was ‘‘acción” or “recurso”. » ’ f ^ t < i ’

at pages 292/294, Anales Judiciales,In partlculaT, the termlnology used in the decisión
XLII, 1946.

L—
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treateci as a whole, (K)9) which rcndcrs any consi-
deration of reform abortivc. The firsr niatter is sim[)ly a ciiiestioti

of policy; the scconcl involve.s leclinícal íssík-ñ arising ()ut of
whatever might he decided iii rclation lo the first. 'The question
of terminoiogy is a ver_>' iniiKjrtani onc. i)ecaiise nn\y hy carefiil
attention to these terms, acción and recurso, can a proper

appreciation of the realities of IlaheaÑ Corpus in ihc Periivian
legal System be made. ít is clear thai tliis is a fieid in whicii

substantial reform is due, that proper effeci ma\' i>e í>:i\-en to
the intentions of those wiio Iia\'e trieil to adapi ibis insiitution
to satisfy Peru’s needs

!

Conclusión

Habeas Corpus in the Peruvian legal systcm has Ijecome,
almost by accident or default, ípiite different from the institution
to which it owes its origíns. ít now combines, alrhough as yet
™P^tfectiy, much of the character of the Juicio de Amparo of
México and the Mandato de Segurida,d of Brasil (110). Legisla-
tive and judicial interpretation of its nature lias given it at least
sorne of the characteristics of the Knglish remedies oí Certío-
rari (111) and Mandamus, (112) with the merest hint of the
Injunction for good mensure (113). What is entirel^^ absent is
any awareness in Peruvian juristic thinking of the place and
purpose of these latter remedies in the EngÜsh legal system añil

^ IS principally this fact which has !ed to a concentration upon
Habeas Corpus and its being charged with a sítuationai load
inappropriate te ¡ts original nature. l'his has causeci considerable

(lOG) See, for examplo, the Interestlr.g and Instructlvc Httlo treatísc by one who
«Qd, In many capacitles, so much to do wlt?^ the developmcnt of Habeas Corpus In Per\i:
El recurso de Habeas Con>us” by Dr. Luis Antonio Eí?ulKurcn. Lima 1Q67. Dr. Efjulíjuren

enjoys tho díctinctlon In this matter of havlnrr boen Prcsldent of the Congreso Constitu
yente of 1931. Vocal and Presldcnt of the Supreme Court and a1r>o fin a prívate capaolty,
^PPlIcant for Habeas Corpus In a notable case: Anales Judiciales, XXXVII, 1941. At'pagei u*

(110) Memoria of Dr. Ricardo Bustanrante Clsncros. 19G1, page 33.

nil) See. for cxample, the Important decisión at pages 147/149. Anales Judiciales

- I. 1950, and ospeclally the dlsscnt at pago 149.
(112) See, for example, Anales Judiciales, XLV, 1949, pagos 255/256. Habeas Cor

pus brought agalnst tho Director of a Ho.spltal Board for havlng refused admlsslon to a

patlent recommended by a particular pnyslclan. See. also. Anales Judiciales, LUI, 1958,
at page 134 for a most Instructivo di.sscnt by Dr. Domingo Carda Bada, tho i^resent Pre-
sident of the Supreme Cotirt, of Perú, which throws llght on. the aspect of the wt-ongful
tise of some “publlc” Power or authorlty.

(113) See the Important Dictamen fiscal at page 177, Anales Judiciales LVII, 1302.
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ciifficulty for tlic piirist, makint; it appear as rhough Hnbeas
Corpus in Peni has, or. ar rlie very least, ought to havc two
distinct modalities (114). 'riuTc has always been a strong srreak
of conservatism runniiig through Pcnivian jurisprudcnce; rliere
is also a certain national pridc. Although Habeas Corpus was

originally adoptcd iiuo the Pcnivian legal system, acknowledge-
clly from tlie Ihiglish. it is now fclt justifiably to be a Penivian

a certain psychologicalinstitution (115). Malacas Corpus has
ring about it which woukl be hard to replace with some orher

a useful lesson. 1 heterminology; this fact alone contains
reformer must come to tcrms with the fact and put an end to the
arguments that stil! rage conccrning the inappropriateness of the
term in rclation to the extended mcaning it must bear in tlie
Peruvian legal system. The procedural questions ought to be
more easily resolved. What perturbs Peruvian juristic thought
at present is that what is esscntially a penal process is extending
itself into the resolution of what are basically civil issues and
that, as a concomítant. a process which has all the seventy
and speed of the criminal law, is being sought in preterence to
the slower, but more appropriate means of the civil law (lio).
Habeas Corpus has come to be the remedy sought in almost
every case of allegedly wrongful exercise of authority, not merely
to secute that authority desist from doing something detrinienta
to the applicant’s interest, but also to ensure that something e
done that the law prescribes (117). Once more this is t e
heritage of the curiously mixed thinking which has gone
the development of the institution and a certain disentanglemen
will be necessary to give PTabeas Corpus its rightful p ace in

into

the system.

Reform is very much in the air. It is not the purpose of this
stiidy to engage in speculation regarding the changes, wnc i
undoubtedly take place, but it would be incomplete wi i

Bustamante Clsneros, 1961 and(114) See pases 33/35 of the Memoria of Dr. Ricardo

La Revista del Poro, 1956 at page 433. «2
(115) Memoria of Dr. Ricardo Bustamante Cisneros. 1961 j ●
(116) This la impllclt in the terms of the decisión of

August 1941. Anales Judiciales XXXVII, 1941. See also, for an Vnl
these tendencles the decisión reported In the Revista de Jurispru ,
XVII, 1959. pages 452/455, a case of dlspossesslon. The dlssent reflects the dlfferlng vlew.g
on the approprlateness of the remedy.

(117) Perhaps no singlo case Is more reveallng than that
Huadqulfia and the long reasoned Judgment reported (wlth dictamen Fiscal) at pages
100/106, Revista de Jurisprudencia. Peruana, Vol. XXIII. 1965. Is illUBtratlve of both poluta.

concerning the Fundo
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?.ome reference to thc terulcncícs whicli uill sh:i[)c Ilabeas Corpus
ín thc future. In 1957, an cxcdcnt l-'orum oii Ilaljcas Corjius
was promotecJ by rhc Colcí^io de Abogatlos oí Lima aiul rcHcctiuns
of this stimuliis are io be founci in subsecjueni iitierances on

the subject. In 1967, tiiis ()rofeS"'ional b(uly. wirh irs ^^reat
prestige and influcntial medía, once more sponsored a series oí
lectures on the suíiject. These serve ñor onÍ\- to sharjien rhe fociis
upon the probicms for the pu!)líc in general, bur lo inform and
orient those activeJy engaged in rlie príKess oí reform. d’here

at present a Commis.sií)n engaged. under I)r. Luis del Vau.k
Randich upon a revisión of tiie Code of Criminal Procedure
and Habeas Corpus vvil! receive its attenrion. I'liere are a nuinber
of proyectos before Congress for amendmenr of tlie law relatíng
to the subject. What thc receñí debates have ser\'ed to do is to

bring the topic withín tlic fieid of comj)araTÍvc studics, tiiat
Hght may be cast upon tliose aspccis of I^eruvian 1 labcas Corpus,
which do not accord well with similar institutions toiind in

other legal Systems, d bis is pre-cmincntly tlie fieid for the iurist
and^ if Peru’s earlier experiences. which have rohbed the
mstitution of its full valué, are to be avoided, it would he well

were the work of reform cntrusted to spcciaiists, wliose advicc
can be unqualifiedly accepted. Tt is to be hoped that these

^rorms vvill truly make Habeas Corpus Ín Perú what Guillermo
bEOANE called. La égida de la libertad, in tlic very widest sense
ol the expression.

RESUMEN

La introducción explica por qué este artículo ha sitio escrito
inglés, la importancia de las lecciones que nos muestra el de

senvolvimiento de la institución del Habeas Corpus en el régimen
jurídico peruano y algunas advertencias sobre tales estudios com
parados

La historia de Habeas Corpus en el Perú, desde su apari
ción en 1892 en un proyecto de la Cámara de Diputados, se de
sarrolla mediante un estudio de las fuentes originales y secunda
rias, hasta que llega la condición en que se encuentra la insti
tución actualmente. Las Constituciones, Códigos y legislación
han sido examinados para destacar las características típicamen-

en general.
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te perunnas (pie han de<emjH'na(lo su jiapcl en la elaboración
de esta institiieiíui ¡mídica. La importancia ele ios principales
actores es ewdviada >■ a cada uno, le es atribuido su rol en el de
sarrollo >■ adaptaciíMi del Ilabeas Corpus, conforme n las nece
sidades del jiaís. I'.sta relación hist(’)rica demuestra cómo es que
la instituciíui ha adepiirido su. distintiva naturaleza dentro del

distinción con rela-régimen peruano >● la imj'H)rtancia de esa
ción al sistema actual.

La tercera parle explica la signilicación del debate sobre
la cuestión de la naturaleza jurídica del Ilabeas Corpus
acción o recurso e intenta una separación entre esta discusión
y la que se refiere más esiíecíficamentc a las dos modalidades
del Habeas Corpus, con ia cual tiende a confundirse. Hace un
análisis riguroso de la terminología para enfocar los prcmlemas
jurídicos que han impedido hasta ahora la efectividad de Habeas
Corpus como protector de los derechos individuales y sociales.

como

Concluye con miras a las reformas en perspectiva y las po-
ha convertido

la cuna del

i

sibilidades de perfeccionar, lo que boj' en día se
en algo netamente peruano pese a sus origenes en
Common Law".
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